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OF INNS. 


SECTION I. 


| Uſe of Inns—Differences between Inns and Alehouſes 
I bo ſhall be deemed a common Innkeeper. 


* Treg ancient, true, and principal uſe of 
Inns, Ale-houſes, Victualling-Houſes, 
was for receiving, REES Rod lodg- 11 0 
ing of way - faring people travelling from place to 
place, and for ſuch ſupply of the wants of ſuch 
people as are not able by greater quantities to 
make their proviſion of victuals; and not meant 
for entertainment and harbouring of lewd and idle 
people, to ſpend and conſume their money and 
their time in a lewd and drunken manner. Dal- 
ton, Chap. 7. p. 27. | 

2. Inns are deſigned for lodging Pif*rence be- 
and entertaining travellers: but every 7 b. 85 
Inn is not an Alchouſe, nor is every 
Alehquſe an Inn; yet if an Inn uſes common 
ſelling of ale, it is then alſo an Alchouſe, and if 


B an 


LAWS RELATING 


an Alehouſe lodges and entertains travellers, it i; 
alſo an Inn. 

3. It was reſolved by all the Judges, that any 
erſon might erect an Inn to lodge 
— % travellers, without any licence or al- 

lowance for ſuch erection. Dal. 
c. 56. Blackerby, 170. 
4. But it ſeems to be agreed, that the keeper 
3 of an inn may by the common law be 
mn #1: indicted and fined, as being guilty 
of a public nuiſance, if he uſually 
harbour thieves, or perſons of ſcandalous repu- 
tation, -or ſuffer trequent diſorders in his houſe, 
or take exhorbitant prices, or ſet up a new inn in 
a place there is no manner of need of one, to 
the hindrance of other ancient and well go- 
verned inns, or keep it in a place in reſpect of 
its ſituation wholly unfit for ſuch a purpoſe, 
1 Haw. 225. 

5. A perſon who makes it his buſineſs to en- 
, tertain travellers and paſſengers, and provide 
© lodging and neceſſaries for them and their 
horſes, and attendants, is a common Inn-keep- 
er; and it is no way material whether he has 
a ſign before his door or not. 2 Rol. Rep. 345. 
Palm. 374. 

6. But though it be the entertaining of paſ- 
ſengers that makes a man an Inn-keeper, yet 
it is ſaid, that if a perſon, having put a ſign 
before his door, afterwards pulls it down, he 
thereby diſcharges himſelf of the office of an 
Inn-keeper. Godb. 346. Palm. 374. 
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An Inn-keeper or Victualler cannot as ſuch be 
a Bankrupt, for his gain or liveli- 4 
hood does not ariſe from buying and , 5. 
ſelling in the merchandize, but greatly cannot be 4 
from the uſe of his houſe, furniture, Bantrupt. 
attendance, and the like; and though he may have 
hay, corn, and victuals, to ſell again at a profit, 
yet that no more makes him a trader, than a 
ſchoolmaſter or other perſon is, who keeps a 
boarding-houſe, and makes conſiderable gains by 
buying and ſelling what he ſpends in the houſe, 
and ſuch 1s clearly not within the ſtatute. 
2. Blackſt. 476. Burr. Mansf. 2064. 

For the better information both of the Inn- 
keeper and Publican, it may not be improper 
to lay before them the following recent deciſion 
of the court on this head; inaſmuch as it may 
ſerve as a caution to them not to be led into an 
act that may conſtitute them Bankrupts, 


PATMAN--vV. VAUGHAN, 


1 Term, Rep. 57 2. 


In the caſe of Patman v. Vaughan, it appear- 
ed in evidence that the plaintiff had kept a Pub- 
lic Houſe for nine months, during which time he 
ſold to three or four perſons about ſix gallons of 
ſpirits altogether : one of the inſtances was, that 
having bought five gallons of ſpirits of one Bennet, 
he had deſired him to ſend two of the five into 


the country, to a 710 who had ordered it of 


him; it was alſo ſaid by his own ſervant, that if 


any 
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any perſon had ſent for liquor, he might have had 
it. Mr. Juſtice Buller left the queſtion to the jury, 
with this direction, that if they were of opinion 
that the plaintiff had endeavoured tv make profit 
of his trading, and was ready to ſell to any perſon 
who applied to him, and not merely as a matter 
of favour ; that then the guantum and extent of 
the trading was immaterial, and they ſhould find 
for the defendant. The jury found for the de- 
fendant accordingly. Aſburſ, Juſtice, I do not 
now conſider the queſtion of law to be governed 
by the quantum of the trading, bot I take the rule 
to be this, that where it is a man's common or 
ordinary mode of dealing, or where, if any ſtran- 
ger who applies, may be ſupplied with the com- 
modity in which the other profeſſes to deal, and 
it is not ſold as a favour, any particular perſon 
fo felling is ſubject to the bankrupt laws. Buller, 
J. the cafe of Bartholomew v. Sherwood, was much 
ſtronger than the preſent; on the trial of this cauſe, 
T left the queſtion to the jury, with this direction, 
that if they were of opinion the plaintiff meant to 
ſell ſpirits out of his houſe, and to get a profit by 

it, the quantity which he fold was immaterial, 
and he muſt be conſidered as a trader. It was 
proved at the trial, that the plaintifF lived in the 
public houſe only nine months, during the courſe 
of which time there could not be many inſtances 
adduced in evidence of his having ſold ſpirits out 
of the houſe, but I particularly directed the jury 
to advert to the circumſtance of there not being 
one inſtance of any perſon, who had applicd to 
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buy liquor, having been refuſed. That is the 


great point, for as to the extent of the dealing, 


and the profit which he made, it is immaterial. 
For if a man, makes a conſiderable profit, he is 
not likely to become a bankrupt: it is only in 
caſes where the profits of the trade are inconſider- 
able that ſuch an event is likely to take place. 
Now the circumſtances here were, thar from the 


time when the plaintiff took this houſe, he was 


willing to ſell ſpirits to any perſon who applied, 
therefore though the time was ſhort, and the in- 
ſtances of his trading were few, yet I thought it 
proper to be left to the jury, and they found a 
yerdict for the defendant. - 


_— > > — — . — 


SECTION II. 


The Duty of an Innkeeper — Reſufing to harbour or 
entertain a Gueſt—When chargeable ſor Things 
Stolen or loſt—I ho is ſuch a Gueſt as may charge 
an [nnkeeper. 


1. IN reſpect to the duty of innkeepers, it ex- 
tends chiefly to the entertaining and harbouring 


of travellers, finding them victuals and lodgings, 


and ſecuring the goods and effects of their gueſts; 
and therefore if one, who keeps a common inn, 
retuſe to receive a traveller, as a gueſt, into his 
houſe, or to find him victuals or lodging, upon 
his tendering a reaſonable price for the ſame, he 
is not only liable to render damages for the in- 
jury in an action on the caſe, at the ſuit of the 


B 3 party 
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party grieved, but alſo may be indicted and fined 
at the ſuit of the king. 9. Co. 87. Dyer 158. 
For he who takes upon himſelf a public employ- 
ment, muſt ſerve the public as far as his emplov- 
ment goes ; therefore an innkeeper ſhall nor only 
anſwer for his own neglects, but alſo for the neg- 
Jets of thoſe who act under him, tho' he ſhould 
expreſsly caution againſt it. 1 Salk, 18. 

2. But the duty of an innkeeper does not ex- 
tend to the finding of his gueſt with clothes or 
wearing apparel. 2 Rol. Rep. 79. And if a gueſt 
be aſſaulted and beat within the inn, he ſhall have 
no action againſt his hoſt, for the charge of the 


hoſt extends to the moveables only, and not the 


per ſon of the guelt. 8. Co. 32. Calye's caſe. 

3. If an innkeeper ſel] corrupt wine or victu— 
als, an action lies againſt him; alſo if his ſervant 
ſell ſuch corrupt wine or viduals, an action on 
the caſe lies againſt the maſter, tho' he did not 
order the ſervant to ſell it to any particular per- 
ſon. 1 Rol. Abr. 95 

4. With reſpect to their refuſing to entertain 
* gueſts, it has been already obſerved, 
Ba . or” that if a perſon who keeps a com- 
| mon inn, refuſe, without a rea- 
ſonable excuſe, cither to receive a traveller as a 


gueſt into his houſe, or to find him victuals or 


lodging, upon his - tendering him a reaſonable 
price for the ſame, he is not "only liable to render 


damages for the injury, in an action on the caſe, 


at the ſuit of the party aggrieved, but may alſo 


be ene and fined at the ſuit of the king, 


I Salk 
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r Salk. 388. Carth. 150. It is alſo ſaid that an 


| fined 

1 188. innkeeper may be compelled by the conſtable of 
aploy- the town to receive and entertain a perſon as his 
aploy- gueſt. 1 Shaw. 268. And therefore if he re- 


fuſe, under pretence that his houſe is already full 


t on] _ 
7 of gueſts, if this be falſe an action on the caſe 


enco- e 
ſhout, lies. Dyer 158. 1 Rol. Abr. 3. 
5. Allo an Inn-keeper, or a perſon keeping a 
10t ex- Livery Stable, 1s obliged to receive a 
hes or horſe, though the owner does not e 
es, Oc. 


lodge in his houſe; for by taking upon 


a gueſt Doe f 
him a public employment he is obliged to ſerve 


Il have | 
Sf the the public, as far as his employment extends. 
Moor 867. In 2 Brownl. 254. it is ſaid by Coke, 


ot the 
{ C. J. that an Inn-keeper is not bound to receive 
au- an horſe unleſs the maſter be lodged there. And 
ſervant 
but the other three judges differ from him, be- 


tion on 

did not cauſe by the keeping of the horſe the Innkeeper 
lar per- has gain, though it would be otherwiſe if he had 

left a trunk, or a dead thing. 

ntertain 

Sferved, When chargeable for Things ſtolen or Iſt. 

a com- 

ee. 6. Inn keepers are clearly chargeable for the 


ler as a goods of gueſts ſtolen or loſt out of their inns, 


tuals or and this without any contra or agreement for 
aſonable that purpoſe; for the law makes them liable in 
o render reſpect of the reward, as alſo in reſpect of there 
-he caſe, being places appointed and allowed of by law, 
may allo for the benefit and ſecurity of traders and dealers. 
ne king, Dyer 266. 8 Co. 32. 


1 Salk, B 4 7. 


herewith in Salk. 388. Holt, chief juſtice, agrees; 
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(46 7. If an Inn-keeper goes abroad he muſt Wi 
. anſwer for the goods of his gueſt, for he ought Bl 
y | to have a ſervant to take care of them in his 
abſence. 1 Rol. Ar. 4. But if an inn is broke 
open, and the goods. of gueſts taken away by WR 
the king's enemies, the Inn-keeper is not an- 

ſwerable. Plow. And if a perſon comes to an 

In- keeper, and deſires to be entertained by him, 

1 which the Inn-keeper refuſes, becauſe his houſe 

| is already full, whereupon the party ſays he will 

| , ſhift among the reſt of his gueſts, and there he is 
robbed, the hoſt ſhall not be charged. Bendl. 60, 

8. It is ſaid in Dyer, that if the hoſt require his 
gueſt to put his goods in ſuch a chamber under 
lock and key, and that then he will warrant their 
ſafety, or elſe not, and notwithſtanding the gueſt 
ſuffer them to remain in an outer court, whence 
they are ſtolen, no action lies againſt the hoſt; for 
they were not loſt through the neglect of the hoſt, 
but of the gueſt. Dyer 266. In the caſe of Spenſer, WM 
but in Moor, 78, the ſame point ſeems to be hol- 

den otherwiſe ; and that the hoſt cannot diſcharge 
himſelf of this branch of his duty, by ſuch a de- 
claration as this. 

9. If the hoſt deliver the key of the chamber, 
where the goods are, to the gueſt, and he leaves 
the door open, and the goods are ſtolen, yet the 
action lies againſt the hoſt, for at his peril he 
ought to keep ſafely the goods of his gueſts, 5 
Co. 33. Bur it 1s ſaid, if an hoſt demands of his 
gueſt what money or goods he has, and he wy 

im 
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10. If a man comes to an inn 


Wwith an hamper, or baſket, in io is fucha 


nich he hath ſeveral goods, and 8% . may 
: goes away, leaving this with the 


charge an Inn- 
keeper. 
Whoſt, and two days after comes 


Jagain; but if in the time of his abſence the baſ- 
Wket and hamper is ſtolen, he ſhall have no action 
Sagainſt the hoſt; for, at the time of its being 
olen he was not his gueſt, and by keeping the 


hamper the hoſt had no benefit, and therefore 
ſhall not be charged with the loſs of it in his 
abſence. Cro. Fac. 188. Ney. 126. 

11. If A. comes with goods to an inn in Logy- 


don, and ſtays there for a week, month, or lon- 
ger, and is there robbed of them, he {hall have 
an action againſt his hoft, though, perhaps, being 


at the end of the Journey, he cannot then be 


Laid Zranſeuns, or paſſing, according to the writ in 


the regiſter, If a man, upon a ſpecial agreement, 


boards or ſojourns in an inn, and is robbed, the 
hoſt ſhall not anſwer for it. 


Latch. 127. And ſo- 
if the gueſt delivers the goods to the hoſt upon 
another account, he ſhall not be charged, if loſt 


1 Rol. Abr. 3. 


12. If a man comes to an inn with a horſe, 
which he rides, and leaves it with the hoſt, and 
goes away from che inn for ſeveral days, and in 
his ablence the horſe is ſtolen; then ſhall the hoſt 
be charged for it, becauſe he had benefit by the 
continuance of the horſe with. him, inaſmuch as 

' B 5 he 
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he is to be paid for it, and as the owner is a ſu 
cient gueſt to maintain an action. 1 Rol. Abr. 


- 


13. If a man, travelling on his maſter's bu/in:/;if 
comes to an inn with his maſter's horſe, which 
there ſtolen, the maſter may have an aciionl 
againſt the hoſt, becauſe the ab/olute property is i 
him. Cro. Ja. 224. But if a perſon takes an 
other's horſe, and rides him to an inn, where hl 
is ſtolen, the owner ſhall not have an acti 
againſt the hoſt, but muſt ſeck his remedy again 
the taker. 1 Rol. Abr. 3. If one joint - tenant i 
goods is robbed at an inn, both may have a 
action. Latch. 127, | | 

But a Livery- table keeper ſeems to differ wide 
from an innkeeper ; for, from the agreement uſ«Ff 
in the caſe of Francis and Wyat, reported in il 
Burrows 1500,it appears, that a livery ſtable-keey. 
er cannot detain horſes as an innkeeper may, bei 
cauſe he is not obliged by law to receive them, ai 
an innkeeper is, and ſtands only on the foot of if 
ſpecial agreement, whereby he gives credit to thi 
perſon ſending, not the thing received; that there 
fore a chariot put up at a livery-ſtable-keeperl 
may be diſtrained by the landlord of the premila 
for rent arrear: for the privilege of exemption off 
cattle or goods from being liable to diſtreſs in inns 
reſts upon their being in the place, by authority if 
taw, and becauſe the law pives liberty to put then 
there; but a chariot at a Livery-ſtable-keeper's i 


vate contract, and the owner of it appears to bl 
no more than an ordinary under-tenant, and ca 
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have no reaſonable pretence to be exempt from 
the general law of diſtreſſes. 


11 
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SECTION III. 


In el . to Inn-keepers Remedies againſt their 


Gueſts. 


1. THEY may detain the perſon of the gueſt, 
who eats, or the horſe which eats, till payment, 
and this they may do without any agreement 
for that purpoſe ; for it would be hard to oblige 
him to ſue for every little debt, and a greater 
hardſhip that he might not be able to find him 
who was his gueſt. 1 Show. 269. 

Since Inn-keepers are bound by the law to re- 
ceive gueſts, for that reaſon they may detain their 
goods till they are paid. 1 Salk. 388. And by 
Stat. 11 and 12 Will. III. c. 15. Set. 2. it is en- 


acted, that if any Inn- keeper, Alehouſe-keeper, 


Victualler, or Sutler, in giving any account or 
reckoning in writing, or otherwiſe ſhall refuſe or 
deny to give in the particular number of quarts 


or pints, or ſhall ſell in meaſures unmarked, it 


ſhall not be lawful for him, for default of pay- 
ment of ſuch reckoning, to detain any goods, or 
other things, belonging to the perſon or perſons 
from whom ſuch reckoning ſhall be due, but he 
ſhall be left to his action at law for the ſame, any 
cuſtom or uſage to the contrary notwithſtanding z 


for men that get their livelihood by entertainment 


WH: of 
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of others, cannot annex ſuch diſobliging condi- 
tions, that they ſhall retain the party's property 
in caſe of non-payment, nor make ſuch diſadvan- 
tageous and impudent a ſuppoſition, that they 
ſhall not be paid; and therefore the law annexes 
ſuch a condition, without the expreſs agreement 
of the parties. 2 Rol. Abr. 8. 5. Cro. Car. 271. 
2. If A. injuriouſly takes away the horſe of B. 
and put him into an inn to be kept, and B. comes 
and demands him, he ſhall not have him until he 
| hath ſatisfied him for his meat; for when an Inn- 
keeper takes a horſe into his keeping, he is not 
bound to inquire, who is the owner of the horle, 
which he is obliged to keep, let it belong to 
whom it may ; and therefore no reaſon that the 
Inn-keeper ſhould be obliged to deliver him un- 
til he is ſatisfied. 2 Rol. Abr. Yelv. 97. 
3. An Inn-keeper that detains a horſe for his 
meat cannot ule him, becauſe-he detains him-as in 
the cuſtody of the law, and by conſequence the 
detention mult be in the name of a diſtreſs, which 
cannot be uſed by the diſtrainer. 2 Rol. Rep. 
438. 5 | 
43. But by the cuſtom of 3 and Exeter, if 
a man commit a horſe to an hoſtler, and he eat 
out the price of his head, the hoſtler may take 


2 0 ede rao 
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him, as his own, upon the reaſonable appraiſ- 
ment of four of his neighbours, whieh was, it 
ſeems, a cuſtom ariſing from the abundance of 
trafic with ſtrangers, who could not be known to 
charge them wich the action; but the Inn-keeper 
hath no power to ſell che horſe, by the general 


cuſtom 
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cuſtom of the whole kingdom. 3 Bug. 271. 
Yet. 67. 


If A. commit a horſe of B. to an hoſtler in 


London, and he eat out his head, yet the hoſtler 


cannot fell him. For all cuſtoms being deroga- 


tory to the common law, are to be taken ſtrictly, 


and there is no cuſtom-of London that hath gone 


ſo far as this caſe, to authorize one man to ſell 
and convey the * of another. — 2 Koll. 


Abr. 85. 

In trover r wber horſes, the defendant 
pleaded that he kept a public inn at Glaſtonbury, 
that the plaintiff was a carrier, and uſed to ſet up 
his horſes there, and 361. being due to him far 
keeping the horſes, which was more than they 
were worth, he detained and fold them, as well 
But on demurrer, judgment was 
given for the plaintiff, an [nn-keeper having no 
power to ſell horſes, except within the City of 
London. And beſides, when the horſes had been 
once out, the power of detaining them for what 
was due before, did not ſubſiſt at their coming in 
again. Strange 557. Zaſt. Geo. I. Jones and Pearle. 

6. If a horſe be committed to an Inn- keeper 
he may detain for the meat of the horſe, but 
not for the meat of the gueſt, for the chattels are 
only in the cuſtody of the law for the debt that 
ariſes from the thing itſelf, and not from the 
ſame party, for the law is open for all ſuch debts, 
and doth not admit private perſons to take repri- 
ſals. « 2 Rod. Rep. 438. 

7. If a horſe be committed to an Inn-keeper, 

| and 
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and be detained by him for his meat, and the 
owner take him away, the Inn-keeper muſt make 
freſh purſuit after him and retake him, otherwiſc 
the cuſtody of him is loſt; for he cannot retake 
him at any other time. For if a diftreſs be re- 
ſcued, and the party upon freſh purſuit do not 
retake it, the diſtreſs is loſt; for no man that has 
only a naked cuſtody, can make a reprifal when 
the thing is out of his cuſtody; fer it is the 
power of an owner and a proprietor, and of him 
only, to retake ſuch his property, wherever he 
finds it. 2 Kol. Rep. 438. | 
- $8. But if an horſe be committed to an hoſtler, 
and he detain him for his meat, and after the 
owner comes to an agreement that the hoſtler 
ſhall retain him till he is ſatisfied, here he hath 
not only the cuſtody of him as a diftreſs, but 
alſo the property in him as a pledge; and if 
the owner take it from him, he ſhall not only re- 
take it upon freſh purſuit, but wherever he meets 
it; becauſe he had a property by ſuch contract, 
and a man that hath a property may retake his 
own where he meets with it, 2 Kol. Rep. 438. 
9. Upon evidence the caſe was, a man had had 
a horſe in an inn, and came thither, and directed 
that the Inn-keeper ſhould not give him any more 
food, for he would not be reſponſible for it; and 
the queſtion was, whether for the food, after this 
direction, given by the inn-keeper to the horſe, 
-he who brought the horſe thither ſhall be charged, 
or not? and Holt, C. J. at firſt inclined that this 
.is a diſcharge, and that the horſe (though he 
| | might 
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might be retained by the Inn-keepers) yet is but 


in the nature of a diſtreſs, and it being in the 
cuſtody of the Inn-keeper in his inn, this is a 
pound covert, and the horfe afterwards ought to 
be found and maintained at the peril of the inn- 
keeper; but after, mutata opinione, he directed that 
this was not a diſcharge ; for then any Inn-keeper 
might be deceived, and it 1s the leſſening of the 
ſecurity of an Inn-keeper who may detain, and by 
the cuſtom of London, ſell the horſe for his keeping. 

10. Ifa man commit his horſe to an Inn- keeper, 


and he put him to paſture, he may detain the 
horſe, until he is ſatisfied for the meat; for the 
- paſture of ſuch perſons, ſet up by the law for en- 


tertainment, hath the ſame privilege with the 
ſtables. 2 Rol. Abr. 86. 
11. If a perſon comes to an inn, and makes a pre- 


vious contract for lodging for a ſet time, and does 


not eat and drink there, he is no gueſt; bur a 
lodger, and as ſuch 1s not under the Inn-keeper's 
protection, but if he eats and drinks there, it is 


otherwiſe, or if he pays for his diet there, though 


he does not eat it there. 12 Mod. Rep. 254. 

12, If a man's ſervant, travelling on his maſter's 
buſineſs,” comes to an inn with his maſter's horſe, 
which is there ſtolen, the maſter may have an 
action againſt the hoſt, becauſe the abſolute pro- 


perty is in him.—Croke, Fac. 224. 


So if A. ſends money by his friend and he is 
robbed in an inn, A. ſhall have the action. 
But in all theſe actions the plaintiff muſt prove 
that the defendant kept a common inn, and that 


he, 
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he, his ſon, or ſervant, was a gueſt at the time, 
and that the goods were brought within the inn, 
and remained under the care of the defendant,— 
Buller's Nifi Prius, 8vo. edit. 7 3. 


— — —.f— 


SECTION 1V. 


Of Prblicans or Vifluallers. — 
1. THOUGH the laws reſpecting inns and 


ale-houſes are in a great meaſure analogous, 
yet I ſhall here treat of them ſeparately, and con- 
fine myſelf entirely in the remainder of this di- 
geſt to what immediately pertains to the duty and 

enalties of the common publican or victualler. 
The true and principal uſe of alebouſes and victual- 
ing bouſes is two-fold; as has been before ob- 
ſerved, namely, either for the relief and. lodging 
of way-faring people, travelling about their ne- 
ceſſary buſineſs, or to ſupply the wants of ſuch 
poor perſons, as are not able by greater quantities 
to make neceſſary and abundant proviſion of vic- 
tuals for themſelves. Dalt. cap. 7. p. 27. 


Selling Ale without Licence. 


2. By the 5 Geo. III. c. 46. It is enacted, that every 
perſon lawfully convicted of ſelling ate or beer, or 
other exciſeable liquors, by retail, without li- 
cence, (except in fairs, 5 & 6 Ed. VI. c. 25. 3 C. 
c. 3. 26 Geo. II. c. 31. and except retailers of 

| | ſpirituous 
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ſpirituous liquors without licences, for whom other 
penalties are provided by law. 9 G. III. c. 6.) ſhall 
for every ſuch offence forfeit and undergo the ſe- 
veral penalties thereinafter mentioned, inſtead of 


che ſeveral pecuniary and corporal puniſhments 


which they are now ſubje& to by any law now in 


| force; that is to ſay, for the firft rferce 40 ſhil- 


lings, and alſo the coſts and expences of convic- 
tion; if not paid within fourteen days after con- 
viction, the offender to be impriſoned for one 
month, unleſs he ſhall ſooner pay the penalty, and 
the coſts, charges, and expences of the convic- 
tion, and of executing the ſame; for the ſecond 
offence 41. and alſo the coſts and expences of con- 
viction; if not paid within one week after con- 
viction, to be impriſoned two months, unleſs he 
ſhall ſooner pay the penalty, and the coſts, charges, 
and expences of ſuch ſecond conviction, and of 
executing the ſame: for the third cffence 61. and 
alſo the coſts and expences of conviction, if not 
paid within three days after conviction, to be im- 
prifoned for three months, unleſs he ſhall ſooner 
pay the penalty, and the coſts, charges, and ex- 
pences of ſuch third conviction, and of exeeuting 
the ſame ; and the like penalty for every other of- 
fence after the third, as for the third offence. All 
which coſts and expences ſhall be aſcertained by 
the juſtice before whom the offender ſhall be con- 
victed; one moiety of all which penalties and 
forfeitures ſhall be to the king; and the other moi- 
ety, and all ſuch coſts, charges, and expences to 
the proſecutor, /. 22, 1 

3. The 
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3. The ſame to be heard and determined by ont More 
Juſtice, who ſhall on information (A) exhibited or 
complaint made to him, ſummon (B) the part) 
acculed, and alſo the witneſſes, on either fide (i 
he ſhall be required to ſummon any ſuch) ; ard 
on appearance of the party accuſed, or contempt 
in not appearing, ſhall proceed to hear the mat- 
ter, and examine witneſſes on oath, and give 
judgment, and if he convict (C) the party accu- 
led, and ſuch. party ſhall refuſe to pay the penalty 
within the time above expreſſed, together wich 
the coſts, as aforeſaid, he ſhall iſſue his warrant for 
apprehending and committing (D) to priſon every 
ſuch offender, for ſuch time, and in ſuch man- 
ner, as the nature of the offence ſhall require, /. 23. 
4. The clauſe excepting fairs, and the ſeveral 
acts, is from the neceſſity of the thing, reſpecting 
the accofnmodation of perſons reſorting thither, but 
thoſe who ſhall brew ſuch ale or beer, to be ſold 
by them in fairs, muſt take care to give notice to 
the gaugers that the ſame may be ſurveyed; for 


W. 
though they are exempted from taking licence, W ar 
yet they muſt nevertheleſs pay the duties of excite. W & 


And this indulgence ſeemeth to be intended only 
in the place where the common fair is held; and ch 
not in any private houſe ; which may -be within 
the limits of the town ſuch fair ſhall be kept, 
eſpecially where there are licenced alehouſes 
- ſufficient. Sat. 5 & 6. Ed. VI. c. 25. .. 6. and 12M he 
Car. 2. c. 4. ſ. 39. | li 
(Vote, the number of witneſſes neceſſary towards 
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bre this ſeems to reſt as it was before, on the Sat. 
3. Car c. 3. which directed the conviction, to 
be on confeſſion of the offender or oath of two 


witneſſes.) 

5. If any perſon ſhall think himſelf aggrieved by 
give ſe- 
curity to the ſatisfaction of ſuch juſtice, for the 
payment of the penalty, coſts and expences, to be 
expreſſed in the warrant, on conviction, he may 
appeal to the next quarter ſeſſions, unleſs fuch 
ſeſſions ſhall be held within fix days or leſs, next 
after the conviction; and in that caſe to the next 
ſeſſions after, but not afterwards; and the ſeſſions 
ſhall thereupon determine ſuch appeal, and their 


judgment ſhall be final and concluſive; and in cafe 


the ſeſſions ſhall adjudge ſuch appeal frivolous 
and vexatious, they may adjudge to the party ag- 
grieved by ſuch appeal, coſts not exceeding $1. 
5 Geo. III. c. 46. / 25. 

6. Where a ſtatute makes a new offence, which 
was no way prohibited by the common law, and 
appoints a particular proceeding againſt the of- 
fender, as by commitment or action of debt, ar 
information, without mentioning an indictment, 
then that method muſt be purſued, and not an 
indictment ; . becauſe the mentioning the other 
methods of proceeding only, ſeems implicitly ro 
exclude that of indictment ; therefore it has been 
held, and ſeems clear, that an indictment will not 
lie for keeping an alchouſe without - licence, 
1 Fal 45. 3 Salk, 25. 


7. A perſon ſelling ſpirituous liquors, not having 


a pro- 


gn 
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a proper licence from the juſtices, may be con- 
victed under 5 Geo. III. c. 46. Although he has 
a licence from the commiſſioners of exciſe ; for 
the excile licence only prevents the increaſing f 
thoſe particular penalties which are inflicted on 
perſons felling ſpirits without an excife licence, 
and does not exempt the party from any penalties 
to which he may be ſubje& for not having a li. 
cence from the juſtices. 

For in the caſe of be King againſt Downs and 
another, it appeared that one Turner, (who had 
fold gin and rum by retail), had obtained a proper 
licence to ſell brandy, and other ſpirituous liquors, 
from two commiſſioners of exciſe, purſuant to the 
ſtatutes; and alſo an alehouſe licence to ſell by 
retail beer, ale, and other exciſeable liquors, in the 
common form, under the hands of two juſtices; 
but this licence having been granted irregularly, 
the defendants deemed it void, and accordingly 
convicted Turner, under 5 Geo. III. c. 46. and in the 
ſummary form therein preſcribed, in the penalty 
of 40s. with coſts, for having ſold gin and rum, 
being exciſeable liquors, without being licenſed 
ſo to do: Turner appealed to the ſeſſions, where 
it was quaſhed, ſubject to the opinion of the 
Court of King's Bench on the caſe. 

In ſupport of the order of ſeſſions, it was con- 
tended, that if the licence was not granted legally, 
and the court was clearly of opinion it was not, 
yet that Turner did not incur any penalty within 
5 Geo. III. c. 46. under which alone he was con- 
vided: That that act only applied to perſons 


ſelling 
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_ {Welling by retail ale, beer, or other exciſaable liquors, 
h but 10 40 diſtilled ſpirituous liguors : That the 22d 
c,, ſection recited, that by the laws then in force, 
E perſons ſelling ale, or beer, or other exciſcable 


| 0 8 
g by F liquors, by retail, without licence, are ſubject by 
ence, different laws to different penalties, which had 
tie occaſioned much confuſion; and for the prevent- 

a l. Ning thereof it enacts, that perſons convicted of 


ſelling ale, beer, or other exciſcable liquors, by 
[retail wichout licence, ſhall forfeit for the firſt of- 
fence 40s. with the colts of conviction, and it gives 
a ſummary form of conviction, which has been 
uſed in this inſtance here: That then followed 
the 9 Geo. III. c. 6. /. 2. which recites, that 


5 and 
> had 
roper 
qUers, 


to the ; 

-11 by doubts had ariſen whether the ſeveral penalties 
in the and forfeitures impoſed by any act ſince the 
bikes? 8 Geo. II. relating to the ſelling of ſpirituaus li- 
larly, 7s by retail, without licence, might be inflicted 
lingly and recovered, on perſons thus offending ; and 
. then in order to put an end to ſuch doubts, it 
enalty enacts and declares, that all and every the penal. 
_m_ ies and forfeitures impoſed by any act ſince the 
ene $ Geo. II. (except the forfeiture of 100. impoſed 
where (9 Geo. II. c. 23.) relating to the ſelling ſpirituous 


iquors by retail without licence, might have been 
and may be in future levied and recovered againſt 
ſuch offenders, notwithſtanding 5 Geo. III. c. 46. 
that this therefore was a legiſlative interpretation 
ff 5 Geo. III. c. 46. by which it appears, that the 
Geo, III. which was underſtood by many per- 
ons to, operate as @ repeal of, and commutation for, 
ll former penalties for felling /pirituous liquors, 
was 
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was not intended to have that operation, and waz 
only meant by the legiſlature to relate to. ale, 
beer, or other exciſeable liquors, of the ſame kind: 
That the diſtinction intended to be made in all 
the ſtatutes on this ſubject is between di/til!ed 
ſpiricuous liquors, and other exciſeable liquors not 
diſtilled : that as 5 Geo. III. c. 46. profeſſes to 
be a commutation for all former penalties and for- 
feitures on which it was to attach, if the offender 
be liable to the penalties of the 5 Geo. III. he is 
exempt from all former penalties; that the legjl- 
lature have expreſsly declared by 5 Geo. III. that 
the offence of which Turner was convicted, for 
ſelling by retail gin and rum, diſtilled ſpirituous 
liquors is not commuted for any penalty under 
5 Geo. III. c. 46. that this conviction therefore, ¶ lic 
which was founded ſolely on 5 Geo. III. was bach Ze: 
that this was a conviction in the penalty of 40% lic 
whereas, if Turner had incurred any penalty, it wasW jed 
to a greater amount; for 26 Geo. II. c. 8. / 9. wh 
inflicted a penalty of 107. on perſons ſelling byMeth 
retail diftilled ſpirituous liquors (this very offence)Wiice 
which is increaſed by 13 Geo. III. c. 56. / 1. kee 
gol. under which ſtatute the penalty can in no in- cor 
ſtance be mitigated below 5. that, beſides thiſ wit 
conviction was alſo for the coſts of it, which no 
other act authorizes the juſtices to give. 

On the other fide, in ſupport of the conviction, l 
was contended as follows, by Erftine : This l. 
cence having been illegally granted, Turner wi 
properly convicted, under the 5 Geo. III. c. 46 


In order to make this ſubject clear, it 1s neceſſaſ 
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was vs ſtate the ſeveral acts of parliament relating to 
ale, chis queſtion, in the order in which they paſſed; 
ind: from the whole of which it will appear that the 
n all legiſlature had two objects in view the one Po- 
tilled lee under the controul of the- juſtices of the 
5 not ¶ peace, the other of revenue, under the juriſdic- 
es to tion of the commiſſioners of exciſe ; ſo that be- 
for- fore any perſon can fell ſpirituous liquors by re- 
endet tail, he muſt procure a licence, as well from two 


he is juſtices of the peace, as from the commiſſioners 
legiſ. WW of exciſe. The ſeveral ſtatutes will be rendered 
that more intelligible, by bearing in mind this diſtinc- 
d, for tion, as applied to the word“ Licence.” When 


ituous the legiſlature ſpeak of a licence to ſell /pirituors 


under ¶ liquors, or diſtilled liquors, they mean an exciſe 
refore, MW licence; when they mention a licence to ſell ale, 
is bad, WM Leer, or other exciſeable liquors, they mean a juſtice's 
of 40; licence. The firſt act of parliament on this ſub- 


ject is the 2 Geo. II. c. 28. the tenth ſection of 
which enacts, that no perſon ſhall ſell randy, or 
ing by other diſtilled liquors, by retail, but thoſe who are 
Fence)MWlicenſed in the ſame manner as common alehouſe- 
, 1. tu keepers, under ſuch penalties and forfeitures as 
no in common alehouſe-keepers are for ſelling drink 
des thi} without licence; and the ſame juriſdiction is 
hich no given to juſtices of the peace, over ſuch retailers 
of brandy, or other ſpirituous liquors, as they 


ion, i have over alehouſe-keepers. The next ſtarute 


This His the 9 Geo. II. c. 23. J. 1. which, after reciting 

ner wil che inconveniencies that had ariſen from the too 

I. . frequent uſe of ſpirituous liquors, enacts, That 

neceſſaſino perlon ſhall ſell any, brandy, rum, geneva, or 
"2 | Th, 


other 


* 


other diſtilled ſpirituous hquors, or ſtrong wa. 
ters, in any leſs quantity than two gallons, without 
a licence for that purpoſe from the commiſſioners 
of exciſe, under the penalty of 100l. The tenth 
ſection then provides, that no licence ſhall be 
granted to any perſon to fell by retail any fpiri- 
tuous liquors, or ſtrong waters, except to thoſe 
who keep alehouſes; and the fourteenth ſection 
provides, that no perſon ſhall (notwithſtanding 
the above exciſe licence) ſell any ſpirituous 
liquors, or ſtrong waters, by retail, unleſs he be 
firſt licenſed by two juſtices, Then followed the 
16, Geo. II. g. 8. / 8. which enacts, that no per- 
ſon ſhall ſell, by retail, any brandy, rum, or other 
diſtilled ſpirituous liquors, without a licence from 
the commiſſioners of exciſe, under the penalty of 
10], with a ſimilar proviſo, that no licence ſhall 
be granted to any perſon but alehouſe-keepers; 
and another proviſo, that nothing ſhall be con- 
ſtrued to enable any perſon to ſell ſpiritucus liquors, 
or firong waters, by retail, unleſs he be firſt licenſed by 
two juſtices, to ſell ale, or ſpirituous liquors ; the next 
ſtatute is the 29 Ges. II. c. 12. /. 22. which enacts, 
that the commiſſioners of the exciſe ſhall not grant 
any licence to retail ſpirituous liquors, or ſtrong 
waters to any perſon who has not a licence to ſell 
ale, beer, or other exciſeable liquors; and then 
came the 5 Geo. III. c. 46. on which this con- 
viction was founded. Now, in order to aſcer- 
tain what was the intention of the legiſlature in 
paſſing it, it is neceſſary to ſee how the law ftoud 
before. I a perſon retailed ſpirituous liquors with- 


oul 
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% Hence from two juſtices, though he had an ex- 


hout e licence, he was liable to different penalties 

ners and puniſhments, under different acts: if he fold 

enth ſuch liquors without an exciſe licence, he was liable 

be to a forfeiture of 100l. and the ſeveral acts pro- 

piri- vided, that no exciſe licence ſhould be granted to 

thoſe ¶ any perſon who had not a juſtice's licence to fell 
tion not only ale and beer, but other exciſcable liquors; 
ding then the 5 Geo. III. c 46. /. 22. recites, © That, 4 | 


by the laws then in force, perſons ſelling ale or beer, 
er other exciſeable liquors, by retail, without licenſe, 0 


J the were liable, by different laws, to different penal- 1 
per- WW ties and puniſhments, which had occaſioned much 
other Wl confuſion, &c.“ Now this confuſion was not | 
from MW introduced by the ſeveral laws inflicting penal- 
ty of ties for retailing ſpirituous liquors without an 
ſhall W exciſe licence, but by ole which required 4 
pers; ¶ juftice's licence to ſell ale, beer, or other exciſeable 
con- liquors; the act then proceeds to inflict the 
1407s, I penalties. herein-before mentioned: ſoon after 
fed this ſtature was paſſed, it was doubted whether 


perſons, - having a juſtice's licence, could be 


nacts, W convicted under former acts for retailing. ſpiri- 
grant tuous liquors, though they kad not an exciſe 
trong licence, to remove which doubt, the 9 Geo. III. c. 
o ſell 6. was paſſed, and the ſecond ſection of that act 


recites, that ſince the paſſing of 5 Geo. III. c. 46. it 


had been doubted whether the ſeveral penalties, 
aſcer - impoſed by any act ſince the 8 Geo. II. relating. to 
are in be ſelling ſpirituous liquors by retail without licence, 
ftood MW might be inflicted and recovered againſt any per- 


ſon for retailing ſpirituous liquors without licences? : 
oy An 
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And then in order to put an end to ſuch doubt, 
it proceeds to enact and declare, that penaltics 
impoſed by any act ſince the 8 Geo. II. relating 1 
— ſelling of fpirituous ligi.ors without licence, (ex- 
he penalty of 1001. impoſed by g Geo. III. c. b.) 
js on this ſubject was, that in lieu of the pe- 
. nalties and other puniſnments, which might have 
6 been inflicted before that ſtatute, on perſons retail. 
L ing ſpirituausliquors without a juſtice's licence, though 
they had an exciſe licence, the penalty of 40l. 
with the cofts, was given; but that ſtature did not 
| render it leſs neceſſary to have a juſtice's licence. 
And the exciſe licence ſince that act, only has the 
ſame operation that it had before, in caſe where 
no juſtice's licence has been granted. Before that 
* Farute, i be exciſe licence did not exempt a retailer of 
 Fpiritnous liquors, who bad no licence from the juſtices ; 
neither does it exempt him, ſince that act, from 
the penalty of 40s. given by it. They are both til! 
neceflary. The argument on the other fide would MW y 
have applied, if Turner had been convicted of ſell- I 
ing ſpirituous liquors without an exciſe licence, WM d 
but is inapplicable to this caſe, where the offence WM ©, 
2 to him, is the retailing of ſpirituous li- 
without a licence from two juſtices, though he 

had an exciſe licence. 
By Lord Kenyon, Ch. Juſ. On hearing the 
argument againſt this conviction, I thought that 
the Stat. 9 Geo. III. c. 6. was a parliamentary 
expoſition of the 5 Geo. III. c. 46. fo as to ex- 
empt all perſons, who fold ſpirituous liquors by 
retail, from the operation of the latter, on _ 
x 
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the conpiction is founded; but I am now clearly 


of a different opinion. On the argument urged 
in ſupport of the conviction, it is evident there is 


a difference in the whole purview of theſe ſta- 


tutes, between the juſtice s licence, and the licence 

The Stat. 5 Geo, III. c. 46. ap- 
plies to all thoſe inſtances where a licence for 
ale, beer, or other exciſeable liquors, is required, 
and the conviction of the party offending againſt 
that act may be in the compendious form there 
pointed out, and adopted in that caſe ; and I am 
of opinion, that that ſtatute remains in force, not- 
withſtanding 9 Geo. III. c. 6. as to all the objects 
of the licence, to be granted by the juſtices of the 
peace; for the doubts which the legiſlature wiſhed 
to remove, when they paſſed the 9 Geo. III. were 
relative to the exciſe licence for retailing ſpirituous 
hquors. 

ASHHURST, J. The principal queſtion is in- 
volved in ſome intricacy ; but all the acts of par- 
liament appear reconcileable, by conſidering that 
the ſtatute of 5 Geo. III. c. 46. ſolely and purely 
relates to licences granted by the juſtices of the 
peace, and not to licences granted by the exciſe ; 
but ſome doubts having ariſen on the eonſtruction 
of this act, the 9 Geo. III. was paſſed, not to re- 
peal any part of the former act, but to declare, 
chat the 5 Geo. III. was not intended to, and did 
not, do away the operation .of any of the former 
laws relating to the exciſe licences, and that they 
ſhould remain in the ſame force as they did- be- 


fore the 5 Geo, III. but with reſpect to juſtice's | 


C 2 . licences, 
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licences, the 5 Geo. III. was intended to repeal all 
former penalties in their ſtead, and preſcriving a 
general form of conviction. 

BuiLer, J. It is neceſſary that a per ſon fon! 1 
have two licences to enable him to ſell ſpirituous 
liquors, and therefore it is material to aſcertain 
with preciſion, the terms which the legiſlature have 
uſed in ſpeaking of both theſe; and when the terms 
are aſcertained, there is an end to the queſtion.— 
From the argument which has been argued in 
ſupport of the conviction, it is clear, that when the 
legiſlature ſpeaks of a licence to ſel} ae, beer, or 
_ ether exciſeable liquors, they mean a juſtice's li- 
cence; when they mention a licence to {ell piribu- 
. ous liquors, or diſtilled liguors, they mean, an exci/? 
licence. If ſo, the licence to {ell ale, beer, or ber 
exciſeable liquors, mentioned in 5 Ge. III. means a 
licence by the juſtices; and 9 Geo. III. Which 
ſpeaks of licences to ſell ſpirituous liquors, leaves 

8 juſtice's licence untouched, and only declarcs 
at the legiſlature did not intend, in paſſing 5 
Geo. III. to interfere with the exciſe licences, and 
conſequently the penalty of 40 ſhillings given by 
5 Geo. III. attaches no perſons who retail ſpiritu— 
ous liquors without a licence from the juſtices. 


GROsE, J. This conviction may be ſupported 


under the 5 Geo. III. c. 46. for the 9 Gee, III. 
enacts and declares that, all penalties impoſed on 
perſons retailing ſpirituous liquors without licence, 
might have been, notwithſtanding the 5 Geo. III. 
and may (except as hereinafter mentioned), for 
the future, be recovered, &c, This ſeems to me to 


1 2 | be 


SMUaEs et. Et Gd . , R ud > i... A no wind a ws yoo wy mige cw. 


| TO PUBLICANS, &c. 29 
be a declaratory law, ſaying, that the exciſe licences 
were to remain as they did before that act, and that 


14 che only alteration, Which the 5 Geo. III. c. 46. 
made, with reſpect to the licences granted by the 


5 juſtices, and this is confirmed by the ſubſequent 
Ve proviſo, which ſays, that all the powers and au- 
on thorities by the former acts to the juſtices of the 


peace and the commiſſioners of excite reſpectively A 
given, of tranſporting or whipping perſons con- [ 
victed of retailing ſpirituous liquors without li- 
cence, thall ceaſe and be no longer pur in force. | 
Now that proviſo directly points to the powers | 
which the magiſtrates had relative to the licences 
for ſelling ſpirituous Itquors. Therefore it is clear, ö 
that the ſtatute, 9 G29. III. c. 6. did not mean to 
interfere with the juſtices licences ; and the diſ- | 
tim ion which has been taken, between the licen- | 
ces by the juſtices, and the licences by the com- | 
miſſioners of exciſe, as applied to theſe acts of 
parliament, renders the queſtion more clear.— 44 
The Order of Seſſions quaſhed, and the conviction af- 
firmed. 3 Term, Reports. oo. As the above caſe 
contains a full expoſition of this part of 5 Geo, III. W 
it is thought proper to give it at large, and in the | 


words of the reporters, together with the argu- 
ments of council, and the opinions of the judges. 


— —— ——— 


- SECTION V. 


Concerning the Penalties for retailing Spirituous 
< 
Liquors without an Exciſe Licence. 


BY 9 Geo. III. c. 23. Ir ſhall be lawful for any 0 
juſtice 
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.. juſtice of peace to call before him any 
Fn 8 ci officer, within their reſpective 
made cb. diviſions, and to examine the ſaid 
ence of re- officer upon oath, touching the entry 
n. of any ſpirituous liquors, ale, beer, 
cyder, or perry, made by any perſon ſuſpected to 
ſell the ſame without licence; and every pei ſon 
mak ing ſuch entry ſhall be deemed a ſeller of 
ſuch liquors. -/. 20. . 
By the ſame act, /. 13. No perſons ſhall ſell 
ſpirituous liquors about the ſtreets, 


Penalty M or fields, or on any bulk or ſtall, or 


2 eld; in any ſhed or other place (other than 
Sc. in places allowed) upon pain of for- 
feiting 10l. and on ſuch offender's 
neglecting to pay upon conviction, the juſtice 
may by warrant commit him to the houſe of 
correction to be kept to hard labour for 2 months. 
Juſtices may by warrant | apprehend ſuch 
hawkers without previous ſummons, /. 4. and it 
it is lawful for any perſon to ſeize and detain any 
perſon who ſhall hawk, fell, or expoſe to ſale, 
any brandy, or ſtrong waters, about the ſtreets, 
highways, or fields, in any wheel-barrow, baſker, 
&c. /. 5. And if any perſons, to the number of 
five, ſhall in a tumultuous and riotous manner 
aſſemble, and reſcue any offender againſt 9 Gee. II. 
or any other act relating to ſpirituous liquors it 1 
felony, and fuch reſcuers may be on conviction 
- tranſported for ſeven years. 
If any lefs quantity than two gallons of ſpiri- 
| tuous 
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tuous liquors, mixed or unmixed, 
ſhall be Fold in any private manner. 
in any houſe, or other place belong- 
ing to any houſe, the oceupier of ſuch 
houſe or place, if but one occupier, 
and if more than one, then the ſeveral occupiers, 


liquors fold 
7 . 

deemed re. 

tailcrs. 


| being privy or conſenting thereto, ſhall be deerved 
the retailers, and forfeit as for ſelling without li- 


cence. 9 Geo. II. /. 1. 

By 16 Geo. II. c. 8. If any perſon retail with- 
out a licence, he ſhall forſeit 104. 
and on non-paymentwhen demanded, 
one juſtice, on oath of ſuch neglect, 
ſhall commit the offender to the 
houſe of correction, to be kept to 
hard labour for two months, or till paid. 

Stat. 2 Geo. II. c. 40. /. 11.— 26 Geo. IL c. 13. 


Penaltic of 
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J- 8. And the ſaid penalty ſhall in no caſe be mi- 


tigated below the ſum of 51. 

Alfo by 30. Gee. III. c.-38. / 10. It is enacted, 
that no perſon ſhall retail any foreign wines, of 
any diſtilled liquors or ſtrong waters, aſter the ex- 
piration of his licence, unleſs ſuch perſon ſhall 


take out a freſh licence for the like purpoſe, ten 


days before the expiration of the former ; and if 
any perſon ſhall retail any foreign wine or any dit- 
tilled ſpirituous liquors, or ſtrong waters without 
firſt taking out a licence, authoriſing him ſo to 
do, and renewing the ſame as before directed, he 
foall forfeit gol. {. 9. to be recovered and miti- 
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ſhall be to the king, and the other * him that 
will ſue. / 16. 
If any perfon not authorized by law, retail any 
liquors, he ſhall not only be ſubject 
75 rar; * to the penalties now in being for ſuch 
aer found in Offence, but all the diſtilled ſpirituous 
the poſſion of liquors then, or at any time 7b 
unlicenſed re ſix calendar months after conviction 
3 for ſuch offence, found in his cul- 
tody, or in the houſe where fuch offence was 
committed, or any place occupied therewiti, 
whether then in the occupation of ſuch offender 
or not, fhall be feized by warrant of the ſaid 
commiſſioners, or of any juſtice of peace within 
their reſpective quriſdiftions, and the fame ſhall 
torthwith be cleared or deſtroyed, for which pur- 
pole any peace or ,pariſh officer authoriſed by 
ſuch warrant, ſhalt have power at any time within 
ſix months after conviction to enter ſuch places, 
and break open doors, if not opened on demand; 
and if any perſon convicted of any ſuch offence, 
mall again offend in like manner, and be con- 
victed, it ſhall be lawful for the commiſſioners 
or Juſtices, before whom ſuch offender is con- 
victed of ſuch ſubſequent offence, as well to in- 
flict the penalties by any former law inflicted, as 
alſo to commit ſuch offender to the houſe of cor- 
rection, to be kept to hard labour for any time 
not exceeding three months. /. g. 
| Commiſſioners of exciſe, and Juſtices Fi Peace, 
may, upon oath of any offence againſt. this act, 
grant their warrant to any of the peace r. or 
other 
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that other pariſh officers where ſuch offence is ſworn 
to be committed, to enter and ſearch the houſe 


any and other places where ſuch offence is ſworn to 
ject be committed: and ſuch officers are authorized 
uch to break open the door, in caſe they are not 
10us opened on demand, and ſeize ſuch diſtilled ſpi- 
thin rituous liquors as they find. / 10. 

tion All fines and forfeitures, impoſed by this or 
cuil- Wh any other att relating to the duties of 
was exciſe, ſhall be recovered or mitigated, , Penalties, 
. . c recover 
ick, as by any law of exciſe, (and not %., 

der otherwiſe directed by this. act) or by 

ſaid action of debt, & c. in any court of record at 
thin Weſtminſter, and one moiety ſhall be to his ma- 


hall WO Jeſty, and the other moiety to him who ſhall in- 
form or ſue. /. 29. | 

The acts are not to extend to any phyſicians, 
apothecaries, ſurgeons, or chymiſts, 
as to any ſpirituous liquors which 
they may uſe in the making up of medicines for 
ſick, lame, or diſtempered perſons only. 9 Ges. II. 
c. 23. f. 12. and 16 Geo. II. c. 8. / 12. 

In the caſe of /be king againſt Crofts, on a con- 
viction on 9 Geo. II. c. 23. for ſelling gin, it ap- 
peared, that the defendant was a | 
feme-cavert, and it was therefore ob- Moc NN 
jected that as ſhe could make no con- nv. 
tract; it mult be taken to be her huſ- 
band Flale or if ſhe could be convicted he ought 
to have been joined for conformity. On the other 
ſide, in, ſupport of the conviction, it was inſiſted, 
that when the crime is of ſuch a nature as can be. 
committed by her alone, ſhe may be indicted 

C5 | without 


Exceptions, 
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without her huſband; which being a proceed. 


Ang grounded merely on the breach of the law, he 


ſhall not be included, unleſs privy. 

And by the Court, We think the conviction is 
right; for this is not like the cafes that found 
only in damages, and though ſhe cannot have the 


benefit of the contract, yet, ſhe as well as a ſer. 


vant, may do the act of vending. Beſides there 
would be a plain way to evade the act, if feme- 
coverts could not be convicted. Strang. Rep. 
1120. 1121. 


| SECTION VI. 
How Alehouſes may be ſuppreſſed— And of 4 the For- 


feiture of Recognizance. 


BY the 5 and 6 Ed. VI. c. 25. The juſtices 
of the peace, within every ſhire, city, borough, 
town corporate, franchiſe, or liberty, within this 
realm, or two of them at leaſt (1 9g.) ſhall have 


full power and authority, within every ſhire, to re- 


move, diſcharge, and put away common ſelling 
of ale and beer, in common alchouſes, and tip- 
pling-houſes, /. 1 

There is a difference between ſuppreſſing an 
unlicenſed alebouſe, and one that is Licenſed; where 
an alehouſe is licenſed, the juſtices, to ſuppreſs it, 
muſt either proceed upon the recognizance, the 
condition whereof mult at leaſt be taken; and 
therefore, the having another trade, or being a 
bailiff, can be no cauſe in ſuch cafe, or by indict- 
ment; and then there mult be ſuch diſorders as 
prove a auilance, 1 Salt. 45, For 
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For the ſeſſions cannot ſuppreſs an alehouſe 
licenſed by two juſtices of the peace, except it is 
for diſorders committed. Per Hor r, Ch. J. in 
the caſe of The King v. Randall. 1 Salk. 470. 3 
Salk. 27. 

But where an alehouſe is ſuppreſſed by indict- 

ment, as a common nuiſance, it is as to the per- 
ſon, not the houſe, for that may be licenſed to a” 
better man. Hatton Rep. 100. 
And it ſeems to have been the general opinion 
in the conſtruction of this clauſe, that an alehouſe- 
keeper, ſuppreſſed in purſuance of it, cannot be 
atrerwards licenſed again, but in open ſeſſions, 1 
Hawk. 8vo. edit. 545. 

But when an alchouſe is unlicenſed, the juſtices 
may ſuppreſs it at diſcretion ; for, on the denial 
of a licence, no appeal lies, and the ſtatute, which 


gives the juſtices power to ſuppreſs where they 


think convenient, would ſignify nothing, if it did 


not extend to ſuch caſes ; for it cannot extend to 


alchauſes that are licenſed, becauſe they are not 
puniſhable, without a breach of the recogni- 
Zance; and as to thoſe that are unlicenſed, if 
they are ſuppreſſed by the conviction of the 
owner, the want of a licence can only come in 


queſtion, and not the reaſon and cauſe why it 


was denied. Salk. 45. 


By 5 and 6 Ed. VI. 25. , 3. The juſtices 


ſhall have power in their quarter- ſeſ- 

hons, by preſentment, information, 

or otherwiſe by their diſcretion, to 1n- 

quire of all ſuch perſons as ſhall be * 
a 


Proceſs on 


recoguiæancs. 
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and allowed to keep any alchouſe or tipling- 
houſe, and that be ſo bound by recognizance, if they 
have done any act whereby they have forfeited 
the ſame recognizance; and they ſhall, upon 
ſuch preſentment or information, award procefs 
againſt every ſuch perſon fo preſented or com- 
plained of before them, to ſhew why he ſhould 

«not - forfeit his recognizance; and ſhall have 

power to hear and determine the fame, by all 1 
ſuch ways as by their diferetion ſhall be thought ſuf 


good. ho 
And on complaint of hreach of recognizance, W the 
any juſtice may ſummon the offend-r and wit- t 


neſſes to the ſeſſions, when the recognizance may 
be eſtreated: and if the perſon complained of P- 
be convicted of having done any act, whereby WW of 
the condition of his recognizance is broken, the wil 
court may adjudge fuch perfon guilty of the I by 
breach, and thereupon the juſtices ſhall order on 
the recognizance to be eſtreated, and the perion for 
ſhall be diſqualified to ſell any ale, beer, cyder, WW inf 
ſpirituous liquors, or ſtrong waters, for three an. 
years, /. 7. bu 
Any perſon diſabled by conviction to ſell ale, WW juſ 
beer, cyder, perry, is allo diſabled by fuch con- I bu 
viction to - fell ſpirituous liquors; and every Wer: 
licence granted from the time of conviction is vic 
void; and every perfon felling ale, beer, cyder, oy 
Parry, or ſpirituous liquors, during ſuch diſabi- N wa 
ity, is ſubject to the penalties for ſelling without the 
licence; and, in all profecutions, a certificate pli 
from the clerk of the peace, of any ſuch convic- I gr: 
6 tion, s 
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Non, mall be evidence, which certificate ſuch 
Welerk may grant without fee, /. 11. 


— — — — 


SECTION VII. 


Alehauſes muſt be licenſed, and Recognizances en- 
tered into to preſerve order therein,” 


By the 5 and 6 Ed. VI. cap. 25. none ſhall be 
ſuffered to keep, any common ale- 
houſe, but fuch as ſhall be allowed How F. 

cences are to be 
thereunto in open ſeſſions, or elſe by granted. 
two juſtices, (one of the quorum.) 

In the caſe of he King againſt Sir John Porpel 
Price, Bart. The defendant had convicted a woman 
of ſelling ale in New Town, Montgomerylſhire, 
without a licence, though the had a licence granted 
by two juſtices (both living out of the diviſion, 
one of them, till on this occaſion never acting be- 
fore, and the other only occaſionally, and in a few 
inſtances,) at a meeting which the defendant 
and another juſtice of the diviſion had appointed, 
but at which neither of them attended. The two 
juſtices, who came for that pw poſe, proceded to 
buſineſs without the juſtices of the diviſion, and 


granted licences to this woman and others: pre- 


vious to the conviction, the defendant took the 
opinion of Sir Fletcher Norton, who faid the licence 
was void, as not granted by two juſtices acting in 
the diviſion. The woman being convicted, ap- 
plied to. che court for an information, which was 
granted; and the defendant was convicted at 
dbrew/oury ſummer aſſizes, 177 l, before Leigh, 

ſerjeant 
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and allowed to keep any alehouſe or tipling- 
houſe, and that be ſo bound by recognizance, if they 
have done any act whereby they have forfeited 
the ſame recognizance; and they ſhall, upon 
ſuch preſentment or information, award procets 
againſt every ſuch perſon fo preſented or com- 
plained of before them, to ſhew why he ſhould 
not - forfeit his recognizance; and ſhall have 
power to hear and determine the ſame, by all 
ſuch ways as by their diferetion ſhall be thought 
good. 

And on complaint of breach of recognizance, 
any juſtice may ſummon the offend-r and wit- 
neſſes to the ſeſſions, when the recognizance may 
be eſtreated: and if the perſon complained of 
be convicted of having done any act, whereby 
the condition of his recognizance 1s broken, the 
court may adjudge fuch perfon guilty of the 
breach, and thereupon the juſtices ſhall order 
the recognizance to be eſtreated, and the perſon 
hall be diſqualified to ſell any ale, beer, cyder, 
ſpirituous liquors, or ſtrong waters, for three 


years, /. 7 


Any 88 diſahled by conviction to ſell ale, 


beer, cyder, perry, is allo diſabled by fuch con- 
viction to fell ſpirituous liquors; and every 
licence granted from the time of conviction is 
void ; and every perfon felling ale, beer, cyder, 
perry, or ſpirituous liquors, during ſuch diſabi- 
lity, is ſubject to the penalties for ſelling without 
licence; and, in all profecutions, a certificate 
from the clerk of the peace, of any ſuch convic- 


22 tion, 


*®s 
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ion, ſhall be evidence, which certificate ſuch 
Wclerk may 3 without fee, 4 11. 


SECTION VII. 


Alehouſes muſt be licenſed, and Recognizances en- 
tered into to preſerve order therein,” 


By the 5 and 6 Ed. VI. cap. 25. none ſhall be 
ſuffered to keep, any common ale- 
houſe, but fuch as ſhall be allowed Pegs {py 
thereunto in open ſeſſions, or elfe by granted. 
two Juſtices, (one of the quorum.) 

In the caſe of be King againſt Sir John Powwel 
price, Bart. The defendant had convicted a woman 
of ſelling ale in New Town, Montgomeryſhire, 
without a licence, though ſhe had a /icence granted 
by two Juſtices (both living out of the diviſion, 
one of them, till on this occafion never acting be- 
fore, and the other only occaſionally, and in a few 
inſtances,) at a meeting which the defendant 
and another juſtice of the diviſion had appointed, 
but at which neither of them attended. The two 
juſtices, who came for that pu poſe, proceded to 
buſineſs without the juſtices of the diviſion, and 
granted licences to this woman and others: pre- 
vious to the conviction, the defendant took the 
opinion of Sir Fletcher Norton, who ſaid the licence 
was void, as not granted by two juſtices acting in 
the diviſion. The woman being convicted, ap- 
plied ts the court for an information, which was 
granted; and the defendant was convicted at 
dbrew/bury ſummer aſſizes, 1771, before Leigh, 
ſerjeant 
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moved for on two grounds, rf, that the de fen. 


going to the meeting in the diviſion 1s for this 
purpoſe a juſtice of the diviſion. Caldecot's Cajei; 


305. 


anted, 
Tom Jug ore of September yearly, or within 20 


be made for one year only, to commence on the 


or more of the juſtices for the diviſion, by war- 
rant under their hands and ſcals, at leaſt ten 
days before ſuch meeting, directed to the high 
_ conſtable of the diviſion, requiring him to order 


| Rablewick, of the day and place of meeting, and 
| 1 
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ſerjeant, judge of the aflize. A new trial wy 


dant having taken the opinion of counſel, unde al 
whole advice he had proceeded, could not be ſad ci 
to have ated maliciouſly; and if erroneouſly only, 

could not be criminal. Secondly, That he actei tc 
legally, the licence being abſolutely void, no th 
having been granted by two juſtices acting in th di 
diviſion. The Serjeant who tried the caſe, te. « 
ported againſt him upon the firſt ground, and that 
thro* evidence of malice ; and the court thought 
the licence granted by the Juſtices, though not 
thoſe who generally ated in that diviſion, was 
legal, for, per Aon, Juſt. any juſtice of the county 


By fat. 26. Geo. II. c. 31. No licence to keep 
wi 1; à common inn or ale-houſe, or to 
C2 8#1- 


— ;- 0; brandy or ſtrong waters, 
and {ball be granted, but on the firſt day 


main in force. days after, and ſuch licence ſþal| 


29th of September, and the day and place for 
granting ſuch licences ſhall be appointed by tw, 


his petty conſtables, to give notice to the inn 
keepers and ale-houſe-keepers within their con 
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all licences granted at any other time or place 
ſhall be void. / 4 But this ſhall not extend to 


alter the time of granting ſuch licences in any 


city or town corporate. /. 16. 
This laſt proviſo only extends 
to the time or times of granting 
the licences in thoſe particular 
diſtricts, namely, cities, or /owns- the 26 G. I, mnjt 
corporate, be complied with. 
In the caſe of be King againſt Downs and an- 
other, where one Turner was convicted under 5 Geo. 
III. c. 46. of felling gin without a licence; it ap- 
peared he did not apply at the general licenſing day, 
but had been licenſed after the general meeting, by two 
juſtices, by whom no warrant for the appointment 
of a meeting had been iſſued ; it was contended 
that the power of granting licences in cities or 
towns-corporate, remains as it did under the 
5 and 6 Edw. VI. c. 25. and that the exception 
in 26 Geo. II. c. 31. /. 16. intended that the 
ſtatutes ſhould not alter tbe method, or the power, 
or the time of granting licences in thoſe places, 
But by Lord Kenyon, Ch. Juſt. all the regulations 
preſcribed by the 26 Geo. II. c. 31. muſt be com- 
phed with, and the proviſo only extends to the 
time or times of granting the licences, ſuch is the 
conſtruction which the very words of the excep- 
tion expreſs ; and which is a conſtruction highly 
advantageous to the public, that licences of this 
fort ſhould be granted openly, and not by fealth, 
in order that they may have an opportunity of 
ohettiog to the granting of theſe licences to 2 
ticular 


Except as to the 
time, all the regula- 
tions in 4 anting li- 
cence: in cities of 
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ticular perſons on the ground of unfitnefs; inf. 
much therefore, as the regulations of that ſtature, 
were not complied with in this inſtance, this li 
cence having been granted at a private meeting of 
two juſtices, which was holden too after the ge- 
neral meeting was paſſed; J am of opinion that the 
Jicence 1s illegal, and that it cannot protect the 
er ſon to whom it was granted from the penaltics 
of 5 Geo.” III. c. 46. and the preſent form of con- 
viction may be ſuppor ted. Aſpburſt, Juſt. I en- 
tirely coacur in the opinion which has been given 
by my lord: I think it would be a moſt miſchicv- 
ous expoſition of 26 Geo. II. to fay that juſtices 
of the peace in ſuch places as fall within the 
meaning of the exception might. grant licences 
privately, and without giving any public notice of 
their intention to grant licences on any particular 
day, for, though perhaps it was not neceſſary that 
ſuch magiltrates ſhould be limited to the time 
mentioned in the act for granting licences; yet, 
as the public are fo much intereſted in the 1ub- 
Ject, the legiſlature thought it proper to include 
all places in the general proviſions of the act, ſo 
that in no place whatever can the Juſtices grant a li- 
cence but at a public meeting, though in places within 
the exception of the act; the time of that meeting is 
not-confined to the 20 firſt days of September. Buller, 
Juſt. concurred, and ſaid, on the fair conſtruction 
of the proviſo it appears, that the legiſlators did not 
wiſh to interfere with cities and tawns-corporate, 
which are governed by regulations of their own, 
as to the time of granting licences. Groſe, J 5 
e 


| 
TO PUBLICANS, &e. 41 | 
W The magiſtrates muſt purſue the regulations of 1 


nat. 


ute, 26 Geo. II. except as /o the time of granting ſuch 

s |i- licences: And the objection to this licence is not 

g oo /he time, but to the manner and place in which 

e ge- it was granted. The conviction was therefore 

t the Naffirmed. 3 Term. Rep. 569. 

the And by ſtat. 26 Ges. II. c. 13. No juſtice be- 

ties Niang a common brewer of ale or beer, jpjat jn/ts 

con- ion. keeper or diſtiller, or other ſeller es are »e- | 
en- of or dealer in ale, or any kind of /roincd li- 


iven ¶ ſpirituous liquors, or inſtructed in . 

ucv- Hany of ſuch trades, or being a victualler or mal- | 
tices WH iter, ſhall be capable to grant any licence to any | 
| the ¶ perſon whatever, for felling ale, beer, or any 

:-nces other liquors by retail, and in cale ſuch juſtice 


—- 
— . a Gf Ee ee 


cc of mall grant any ſuch licence, the fame ſhall be 
cular void. / 12. | * 
that If any perſon licenſed, ſhall die or remove | | 
tine from the alehouſe, &c. the exe of the liceafe | 
yet, Neutors, adminiſtrators, or allgns ,",5, ding, | 
ſub- Not ſuch perſon, who ſhall be poſſei- removing, or 7 4 
cluce fed of ſuch a houſe, or the Houſe becoming 4 
t, lo Noceupier thereof, may ſell ale, beer, % 
a li- or other ſpirituous liquors therein, during the 5 | 
vithin reſidence of the licence, without certificate, or new 1 
ing is licence, notwithſtanding 26 Geo. II. c. 31. or h 
zulier, Many other law. or 
1Etion By ſtat. 29 Geo. II. c. 12. / 6. © Every per- 


d not Won, who ſhall retail ale, or other 
orale, Nexciſeable liquors, in any priſon Retailers of ale 


own, Nor workbouſe, ſhall be deemed a WG 
Juſt. Wkeeper of a common alchouſe, and licenſed. 


The hall be ſubject to the penalties, 
nleſs he obtains a licence,” For 
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For ſelling ale, or other exciſeaMle liquors, by: 
1 retail, there ſhall be paid, for eve. 


2 n ry piece of vellum or parchment | 
the juices upon which ſhall be, written ary 


licence By ſtat. 9 Ann, cap. 2) 
J. 2:3. one ſhilling—by'29 Geo. II. c. 12. f. 1. one 
pound — and by 24 Gs. III. c. 30. /. 2. ten ſnil. 

lings and ſix- pence; in the whole, 11. 118. 6d. 
The legiſlature, in impoſing the neceſſity d 
8 theſe licences, had two objects it 
"ou eee, view; the firſt of police, which 
1 Aa. preſented itſelf 5 122 early pe- 
riod; the other of revenue, which 

is of a very late date. | 

The inconveniences ariſing to the public, from 
the unreſtrained exerciſe of a buſineſs, which, un- 
der the beſt management, has a tendency to en- 
courage idleneſs, and produce diſorder, was felt 
and acknowledbed fo far back as in the reign o 
Hen. VII. for about that time an act paſſed, im. 
powering two juſtices to leſſen the number 
alehouſes; and in the 5 and 6 Ed. VI. it wa 
provided, that none ſhould keep any alehouſe bi 


ſuch as ſhould be allowed by two juſtices. TH 
was clearly a regulation of police, and the juſtice 
of peace in their reſpective counties were ven 


roperly veſted with the ſole power of determin 
ing what houſes were neceſſary to be licenſed 
and what perſons fit to keep them, being deeme! 
from their reſidence and local knowledge, mol 
competent to difcriminate in ſuch matters. Thi 
Police | power remained in the juſtices 1 

f a mere regulation of police, fron 
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u dme till about the reign of Geo. II. and prior 


that period a licence from the juſtices, ſolely, 


Wnd of itſelf, authoriſed the ſale not only of ale 


nd beer, but of brandy, and all kinds of ſpiritu- 
us liquors. 

Theſe houſes now became objetts lo the public re- 
enue, and the legiſlature having impoſed certain 
uties upon licences to retail ſpirits, 
he, power velted in the juſtices, or 
t leaſt the operation. and extent of 
heir licences, even in ſome degree was altered 
r controlled. 

The 16 Geo. II. and other ſubſequent acts, 
enaRt, that no perſon ſhall retail ſpirituous liquors, 
nleſs fuch perſon has previouſly obtained a li- 
ence from the commiſſioners of exciſe;—the juſ- 
ices licence alone and of itſelf, will not therefore 
ow empower a perſon to retail ſpirits, and its 
briginal extent and operation is conſequently fo 
ar abridged and controlled ; but the legiſlature 
till cautious to prevent an improper increaſe of 
public-houſes, have abſolutely reſtrained the 
ommiſſioners of exciſe from granting any ſuch 
licences, unleſs the party has been previouſly li- 
enſed by the juſtices to keep an ale-houſe.— 
Thus the powers of the juſtices, and the commiſ- 
loners of exciſe, to grant licences to retail ſpi- 
its ſeem at preſent to be in a meaſure diſtinct and 
lifferent ; though the licence of the one, as to 
he retailing. of ſpirits, cannot exiſt or be of any 
ſe withaut the other, 

| | | By 


Secondly, 
public revenue 
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* 


| Brandy li- 


If rated at 157. per ann. and under 201, 5 20 
If rated at 251. per ann. and under 301. 5 18 « 
If rated at 40l. per ann. and under 50. 6 140 


If rated at gel. per ann. or upwards 7 204 
By. Gee. II. c. 8. No perſon ſhall be enabled 


' wnleſs ls be ſpirituous liquors, by two or mort 


der the hands and ſeals of the ſaid juſtices. /. 1 


By ſtat. 30 Geo, III. c. 38. Every pero 
Who ſhall retail diſtilled ſpirituou 
liquors or ſtrong waters, ſhall ta; 
out a licence, if within the limits d 
the chief office in Lendon, under the hands and 
ſeals of two commiſſioners of exciſe, or perſon by 
them appointed; but if not within the Iii, 
under the hands and ſeals of the collectors an! 

perviſors within their diſtricts; and ſuch licence 


CENCE, 


are to be granted to the perſons who apply for i: © 
fame, on their firit paying for ſuch licences.” 5 
ler 


The Duty of Licences is as follows ; - 
Tf the dwelling houſe in which ſuch oy 
perſon ſhall reſide, or retail ſuch liquors, 


ſhall not, together with the offices, 2 
"courts, yards, and gardens therewith oc- = 
cupted, be rated under the act for impoſing : f 
à duty on houſes, at 151. per ann. or up- V. 5. 4 
| ouf 
wards, = — - - - 4 14 0 


If rated at 20/. per ann. and under 251. 5 100 


If rated at 30. per ann. and under 400. 6 6 


A to ſell any ſpirituous liquors by retatl 
nfo to unleſs be be firſt licenſed to fell alc o 
Ai licenſed juſtices for the county, or liberty 
to jell ale. wherein he ſells the ſaid liquors, un. 
0 


+ " | * 
* 5 . 
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For which licence 25. 6d. ſhall be paid to the 


erſor jerks of ſuch juſtices, and no fee 


tuous 

tag batſoe ver to the clerk of the peace, Rr * 
4 re 2 
uts Ar entering the ſame, or any other * 


count, on pain of forſeiting 5. in 
ale any of the ſaid juſtices' clerks, or clerk of the 
deace, ſhall demand any other fee; and it the li- 
ence is Rot found by the juſtices? clerks, no fee 
hall be due. 9 Geo. II. c. 23. J. 14. to be reco- 
ered by ation in any court of record at Weſtmin- 
er, or by indi@Fment at the aſſizes, or at the ge- 


S and 
on by 
mmits 
rs and 
dencet 


Or che 
37 


. - 

eral or quarter ſeſſions of the county where the 

fence is committed, for the uſe of the perſon 

yho ſues. 24 Geo. II. c. 40. .. 25. 

By Hat. 16. Geo. II. c. 8. No licence ſhall be 
ranted to any perſon for ſelling by 
etal any ſpirituous liquors, except To Jnhiome 
0 . . wences are to 

„ ſuch who keep taverns, victualling ie granted. 
147 ouſes, inns, coffee-houſes, or ale- 
I aouſes, and licences granted to any other perſons 
WH hall be void. / 10. 
181 By fat. 4. 2 Geo. II. c. 49. %. No licence for 
6 log by retail ſpirituous liquors, | 
> 144 all be granted within the Jimits of Fs 5 
Zoe head office of exciſe in London, ſpirits tis 
able t to ſuch as ſhall occupy a tene - occupy a houſe 
retail Pt of the yearly value of 10%. and / 20). per 
ale e which they ſhall be rated and pay 4s 
e tne pariſh rates; nor to any perſon in any other 
liber of the kingdom, where there are rates to the 
_ ch ang poor, but to ſuch as ſhall be alleſſed 


ud pay to the church and poor in the pariſhes 
. in 
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in which they are licenſed, and no licence ſhall h 
of any avail to any perſon not fo qualified, or f 
any longer time than the perſon ſo licenſed ſhi 
be qualified, but ſhall be void. 

By the ſame act 30 Geo. c. 38. ,. 1. Every jet 
ſon who ſhall retail foreign wine, ſhall puicnd 
in like manner take out an exciſe li- foreign u 
cence aunually, firſt paying licence. 

For every licence which ſhall be 
anted to authorize any perſon 20 retail 
foreign wine in England, and who ſhall 
not have an exciſe licence for retail- 
ing diſtilled ſpirituous liquors, or a . 
licence for retailing ale, beer, &c. 5 
— — Jo any perſon who ſhall 


0 
I 


take out a licence for retailing beer, d 

&c,but ſhall not have an exciſe licence = 

for retailing of diftilled ſpirituous li- 0 
cer 


77 e CS 4 as 
——— To any perſon who ſhall 


alſo have an exciſe licence for retailing uſt 
diſtilled ſpirituous liquors = = 2 4 8 

By Hat. 32. Geo. II. c. 19. /. 3. © No perld ach 
licenſed to retail wine ſhall, by virtue of one er 
cence, keep more than one place for ſelling via 
by retail; and every retailer of wine ſhall cau 4 


the word wiz to be written either on a fig 
hung out, or in ſome viſible place in or near ti 
door in the front of his houſe, to denote ſuch 4 
tailer is a dealer in wine, and ſubject to take 0 
a licence for retailing, and if any perſon fell wi 
by retail without ſuch token, he ſhall forfeit 10 
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o be recovered as the ty on perſons ſelling 
ine by Tetail without licence, ſubject ro the like 
do wer of mitigation as is thereby preſcribed.” 
And by the ſame act of. 30 Geo. III. c. 38. / 1. 
very perſon who ſhall retail Britiſh | 
ade wines, or ſweets, ſhall in like A 2 
anner take out an exciſe licence an- fave. pox: 
ally, firſt paying for the ſame the 
um of 2/. 4s. | | 
Ale licences to be granted to retail foreign wines, 
diſtilled 1 liquors, ſhall con- 
inue in force until roth Ofcber next i ow Jong 
oluing the time of granting thereof, ran . 4 
nd no longer ; but where any li- ces remain in 
ence ſhall be firſt granted between Verce. 
cth of April and 10th of October, in any year, 
here ſhall be charged only a proportion of the 
bove duties, according to the time for which ſuch 
cence ſhall be granted. 30 Geo. III. c. 38. / 8. 
« No perſon ſhall retail any wine, ſweets, or 
liſtilled tpirituous liquors, after the | 
Wxpiration of ſuch licence, unleſs 3 
uch perſon ſhall take out a freſh ;, 4. bene 
cence ten days before the expi- ten days before 


ation of the former.” 30 Geo. III. % expiration 


all cau 38. J. 9. of the former. 

1 2 fig If a victualler ſells tobacco he muſt, by 29 
. . III. c. 68. / 1. annually take : 
ach et a like exciſe licence and pay the - my 
take owing duty; namely: - 


Froe ſhillings for ſuch licence to authorize him 


rfeit 1 deal i 7abacco, within the limits of the chief 


| office 


| 
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office of exciſe in London, and two ſpilling; cl 


foxpence in any other part of England. And the 


words dealer in tobacco are directed to be written 
or painted over the outer door of the houſc, on 
pain of 50. .. 62. 

Stat. 7 and 8 W. III. c. 30. If any inn-keeper 
or victualler ſhall, on requeſt or demand made by 
the gauger, in the day time, or in the night, in thy 
Preſence of a conſtable, refuſe to permir bim to com 
into his houſe, or other place uſed by him ; 
being entered, ſhall refuſe him to bay there, he 
ſhall forfeit 200. 

By ſtat. 15 Char. II. c. 1. /. 16. No perſon 
ſhall bribe or give any reward tg 


Bjiving gauger, any officer to make any falſc re- 


turn, or to forbear the doing his employment, 


upon penalty of 10l. for every offence; and ng 


other officer ſhall receive any reward of any per- 


fon for any other matter relating to the exciſe, 
upon penalty, that every ſuch officer ſhall forteic 
10]. which offences ſhall be proved by two wit- 


neſſes, before two juſtices of peace, or chief ma- 


giſtrate of the place, which have power te deter- 
mine the ſame, and to cauſe ſuch penalties, b. 
warrant to be levied by diſtreſs and fale of goods 
and for want of ſuch diſtreſs to commit ſuch of 
fender to the common goal for the ſpace of thc! 


months. 


Byfat. 22 and 23, Car. II. c. 5. . 11. No re 
tailer of beer or ale ſhall; after th 

Mixing by the 
retailer ler, receipt from the common brew 
mix any beer, ale or worts, of cx 
traordinat 


» 
$533 4 
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5 cl WR traordinary ſtrength with any ſmall beer, ale or 
1 the wort, in any veſſel containing three gallons or 
ritten more, on pain of forfeiting for every barrel fo 
ſc, ou mixed, double the duty of exciſe for ſtrong beer 
or ale, and ſo proportionably for any greater 
teepet quantity, 
de by Stat. 1 Will. III. (eff. 1. c. 24. h. 16.12 and 
in the 13 Will. III. c. 11. /. 17. No infor- art nga 
come wtf ſhall be ek againſt any r 
m; or alchouſe-keeper for any miſentry or againf Pub- 
re, be offence, but within three months %s. { 
after the offence committed; and notice thereof 


perſon ſhall be given to him in writing, or left at his 
rard rofl dwelling-houſe within a week after laying and en- 
11{c re tering the information. 
ymentl By 26 Geo. II. c. 31. / 2. © No licence ſhall be 
and nol granted to any perſon not licenſed the ' 
= - A certifs- 
ny per year preceding, unleſs ſuch perſon % O08 
exciſei produce at the general meeting of character to 


| forfeit 


juſtices in September, a certificate un- de produced. 
VO wit⸗ 


der the hands of the parſon, vicar, or curate, and 


ef ma the major part of the churchwardens and over- 
o deter ſeers, or elſe of three or four. houſe-holders of re- 
ties, b putable and ſubſtential characters, ſetting forth, that 
good ſuch perſon is of good fame, and of ſober life and 


ſuch off converfation, and it ſhall be mentioned in ſuch 


of thr licence, that ſuch certificate was produced, other- 
wile it ſhall be void.” - 
No re But this ſhall not extend to oblige perſons not 
after ti licenſed the year preceding to pro- Except inci- 
| brevc1l duce certificates, in any city or town tics and towns 
s, of ci corporate. / 19. | 0 
zordina D | By 
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By flat. 5 and 6 Edw. VI. c. 25. f. 1. © The 
Perſons tak. ſaid juſtices, or two of them, (1 Query.) 
ing out licen - ſhall take bond and ſurety from time 
ces to enter in to time, by recognizance of ſuch as 
recogmezance* ſhall be admitted to keep any con- 
mon ale-houſe or tipling-houſe, as well againſt 
the uſing of unlawful games, as alſo for the 
maintenance of good order and rule, as by their 
diſcretion ſhall be thought neceſſary, for making 
which recognizance, the party bound ſhall pay but 

124. 

And by at. 26. Geo. II. c. 31. /. 1. Upon 
granting licenſes by juſtices to any perſon to keep 
an ale-houſe, inn, victualing-houſe, or to ſell ale, 
beer, or other liquors by retai!, ſuch perſon ſhall 
enter into a recognizance to the King in 10l. with 
two ſureties, each in 5. or one in 10. under the 
uſual condition, for maintenance of good order: 
and in caſe the perſon applying for ſuch licence be 
hindered through ſickneſs or infirmity, or other 

reaſonable cauſe, to be allowed by the juſtices, to 
attend in perſon at the meeting of the juſtices for 
granting licences; it ſhall be lawful for them to 
grant ſuch licence, upon two ſureties entering 
in fuch recognizance, each in the penalty of 10ʃ. 
which ſaid recognizance, with the condition 
thereof, fairly written or printed, ſhall forthwith, 
or at the next general or quarter- ſeſſions at fartheſt 
be returned to the clerks of the peace, under the 
hands of the juſtices before whom taken, to be by 
the ſaid. clerks of the peace filed among the re- 
eords of the ſeſſions; and for every licence granted 
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without taking ſuch recognizance, and every recog- 
nizance taken and not returned, every juſtice fining 
ſuch licence ſhall forfeit 31. 6s. 84. 

It is diſcretionary in the juſtices whom they 
will licence, and a mandamus will 
not lie to compel the juſtices to 11 
licence any perſon; and on convic- compel the jufti- 
tion for ſelling without licence, the ces to grant a li- 
want of ſuch licence can only come e. 
in queſtion, and not the reaſon why it was denied, 
Strange, 881, 

So in the caſe of he King againſt the Juſtices 
of the Peace of Worceſter, M. 4. Geo. II. a manda- 
mus was moved for to be directed to them, to 
grant a licence to a victualler to fell ale. Affida- 
vits were offered to be produced of the juſtices 
declaring, that they would grant no licences to 
any of the inhavitants who ſigned a petition to the 
parliament for erecting a workhouſe there; and 
that the perſon on whoſe behalf the motion was 
now made, had been a victualler in the town for 
above 35 years. The Court ſaid, that they never 
knew a motion of this fort granted; but if there 
was ſuch a grievance as is mentioned, another 
ſort of motion would be more proper. 1 Bar- 
nardiſt. 402. | 

In the caſe of he King againſt Young and Pilts, 
Z. 31. Geo. II. a motion was made | 
for an information againſt theſe two „ Folic. 177 
. . - - . ton cu 
juſtices, for arbitrarily, obſtinately, 1;., 
and unreaſonably refuſing to grant a licence to 
one Henry Day to keep fra inn at Everſley, Wilts. 

X UV 2 On 


Whether a man- 
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On ſhewing cauſe, it was inſiſted, that the legiſ. 
lature has made the juſtices the ſole judges ; as 
being ſuch who, from their reſidence on the ſpor, 
muſt beſt know the perſons and their characters, and 
the circumſtances of the place. And the legiſla- 
ture has even excluded the juſtices of other divi- 
ſions. And the juſtices thus intruſted have a 
right to judge for themſelves. No man can judge 
for another. And this. power is intruſted tothem by 
the conſtitution, and by the legiſlature. It may be 
very dangerous to them to be obliged to give their 
reaſons publicly; though they may have very 
ſufficient ones to ſatisfy their own minds, and to 
direct their own judgments. And if they are 
thus intruſted, why are they liable to be called to 
account by any other juriſdiction, unleſs they act 
faultily and wilfully wrong ?—Indeed, if they do 
wilfully wrong, let them be puniſhed ; but where 
they act conſcientiouſly, they are not accountable 
to any body. By Lord Man eld, Ch. J. it is cer- 
tain, this court has no power or claim, to review 
the reaſons of juſtices of the peace, uf on which 
they form their judgments in granting licences, 
by way of appeal from their judgment, or over- 
ruling the difcretion intruſted to them; but if it 
cl: arly appears that the juſtices have been parti. 
ally, maliciouſly, or corruptly influenced in the 
exerciſe of this diſcretion, and have conſequently 
; abuſed the truſt repoſ-d in then, they are liable 
to p:oſecution by indictment or information; or 
even poſſibly by action, if the malice be a 
: graſ 
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groſs and injurious. If their judgment is wrong, 
yet their heart and intention pure, God forbid 
they ſhould be puniſhed: And he declared he 
ſhould always lean towards favouring them, un- 
lels partiality, corruption, or malice ſhall clearly 
appear. And having gone through all the parti- 
culars both of the charge and the defence, he con- 
cluded with declaring it as his opinion, that there 
was no ſufficient ground for a criminal charge 
againſt theſe juſtices, And by the Court unani- 
mouſly, the rule was diſcharged with coſts. Bur- 
row. Mansfield.” 5 56. 
M. 32. Geo. II. X. and Athay. 


On ſhewing 


cauſe why a rule ſhould not be made abſolute, 


for an information againſt a juſtice for a miſde- 


meanour in refuſing to grant a licence to one 


Francis Symes, (who had been licenced for ſeveral 
preceding years) to ſell ale, as uſual; and after- 
wards convicting him, without any previous ſum- 
mons, for having ſold it without a licence; it ap- 
peared, that the pretended grounds upon which 
this rule had been applied for and obtained, were 
either falſe or tallacious. The firſt was, that the 
only reaſon why the licence was refuſed him was, 
his declining to pay a ſum of money (viz. 5l.) 
which was claimed of him upon a diſtinct and col- 
lateral account, and which he denied to be due 
from him; the payment of which ſum of money 
was (as he alledged) inſiſted upon by the juſtice, 
as a condition precedent to his granting the man 
a licence. The ſecond pretended ground of the 
motion was, that the juſtice had convicted him of 
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theoffence, without any previous Gated As 
to the fr the Court were unanimous, that the 
allegation appeared to be falſe in fact; but at the t. 


ſame time they declared explicitly, that the judges li 
have no ſort of authority to annex any ſuch con- * 
-/ ditions to the granting theſe licences. As to the = 
fecond; they eſteemed it to be fallacious, as the u 
fact came out upon ſhewing cauſe; for the man a 
was actually preſent before the juſtice (who had m 
ſent for him) and was ſo far from offering to * 
make any defence, that he ſeemed rather to apply 
for mercy ; declaring, however, that if the juſtice tt 


did convict him, he would not pay the penalty, ſh 
Thirdly, the Court obſerved, that the man had br 
not any where alledged, that he was innocent of in 
the offence, which they thought incumbent upon K 
him to have done, to intitle him to make this ap- 5 
plication againſt the juſtice. And the rule to re 
ſhew caule was diſcharged. Burrows. Mangſeld. N or 

Z. 2G. 3. K. v. Williams and Davis. An il a& 
information was granted againſt the defendants, WW fol 
as juſtices of the peace for the borough of Penryn, an 
for refuſing to grant licences to thoſe ale-houſe- WW to 
keepers who voted againſt their recommendation WW in 
of candidates for members of parliament for that ¶ co 
borough. It appeared that they had acted very 1 Ct 
groſly i in this matter, having previouſly threatened me 
do ruin theſe people, by not granting them licen- tiv 

ces, in caſe they ſhould vote againſt thoſe canai- IF thi 

dates whoſe intereſt theſe Juſtices eſpouſed; and cre 
afterward actually refuſing them licences, upon ſtre 


1 this 
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As this account-only. And Lord Mangſeld declared, 


the that the Court granted this information againft 
the the juſtices, riot for the mere refuſing to grant the 
ges licences (which they -had a diſcretion to grant or 
on- refuſe as they thought proper) but for the corrupt 
the motive of ſuch -refuſal, for their oppreſſive and 
che unjuſt refuſing to grant them, becauſe the perſons 
nan applying for them would not give their votes for 
had members of parliament as tho juſtices would have 
to had them. Burr. Mansf. 1317. 

ply T. 5. G. 3. K. v. Hann and Price, juſtices of 
tice the peace for the borough. of Corfe Caſtle. On 
ty. W ſhewing cauſe againſt an information which had 
had been praved for againſt them, for a miſdemeanor 
t of in the execution of their office, ih refuſing ro 
pon rant a licence to ſell ale to one Ingram, an inn- 
ap- 4 in that borough, merely from a motive of 
e to W reſentment againſt him, for having eſpouſed an 


field. ¶ oppoſite intereſt in the election for members of 
that borough; the defence was, that they did not 

An act from any reſentment or corrupt motive, but 
ſolely becauſe Ingram was an improper perſon, 
and had kept a diſorderly houſe, and continued 
to keep it after full notice to the contrary, and 
in 1 that he encouraged gaming and 
cock-fighting at his houſe, By Lord Manyfeld, 


Ch. J. the Court ſhould never inter poſe againft 
magiſtrates, unleſs they have acted from bad mo- 
tives and mala fide; eſpecially in ſuch a caſe 43 
this, when they are intruſted with an abſolute diſ- 
cretion + but for that very reaſon, this is the 


ſtrongeſt caſe for the interpoſition of the Court, 
D 4: | if 
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if it appears that they have ated upon corrupt 
motives. If it did appear clearly that this man 
kept a diſorderly houſe, it would be a reaſon 
againſt the Courts interpoſing againſt the juſtices, 
But this does not clearly appear. And upon the 
whole he thought, on a full diſcuſſion of the «|. 
davits, that the charge upon the juſtices was not 
ſatisfactorily anſwered by them. And he declared 
it to be of very dangerous conſequence to permit 
the due diſcretion of the juſtices to be influenced 
by conſiderations of this kind. The Court 
thought it a proper caſe for an information, and 
made the rule abſolute. | | 
Afterwards, M.6, G. III. The juſtices confeſſing 
themſclves guilty of the information, it was moved 
for a rule to diſpenſe with their perſonal appear- 
ance, on the undertaking of their clerk in Court 
to anſwer for their fines. But the Court in full 


debate were unanimous in refuſing the motion, 


The general doQtiine laid down by the Court was, 
that though ſuch a motion was ſubject to the dil- 
cretion of the Court, either to grant or refuſe it, 
where it was clear and certain that the puniſh- 
ment would not be corporal. And this, for the 
example ſake, as the notoriety of their being 
called up might deter others from the like offences. 
And finally, upon their appearance in Court, the 
ſentence was, that they ſhould be committed for 
a month, fined gol. each, and impriſoned until 


the fine be paid. Burr, Mansf. 17 16. 1786. 
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By 26 Geo. II. c. 31. / 3. No li- 


Licence not goof 


keep an alchouſe in any other place „ 


than that in which it was firſt kept, for which it was 
and ſuch licence, as to all other granted, 
places, ſhall be void. 


\ SECTION VIE. 
Concerning Tipling and Drunkenneſs, 


BY Hat. 1 Jac. I. c. 9. z. If any inn-keeper 
or alehouſe-keeper (er the keeper 
of taverns, and ſuch as do ſell wine re e 
: . ; - _ permultimng pex- 
in their houſes, and do alſo keep uns, ons to remain 
or vitualling in their houſes. 1 Car. I. tipling in their 
c. 4. / 2.) ſhall permit any perſon der ie forfeit 
dwelling, (or not dwelling 1 Car. J. 
c. 4. / I.) in any city, town corporate, market 
town, village or hamlet, where ſuchinn, alehouſe or 
tiplinz houle is, to remain drinking or tipling in the 
ſaid inn (other than ſuch as ſhall be invited by 
any traveller, and ſhall accompany him only dur- 
ing his abode there, and other than labouring and 
handicraft men in cities and towns corporate, and 
market towns, upon the uſual working days for 
one hour at dinner time, to take their diet in an 
alehouſe, and other than labourers and workmen, 
which for the following of their work by the day, 
and by the great, in any city, &c. in any inn, 
&c. and other than for urgent occaſions, to be al- 
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lowed by two juſtices;) every ſuch inn-keeper, 
victualler, &c, ſhall forfeit 10s, to the poor; the 
-offence being viewed by any mayor, bailiff or jul. 
tice, (or proved by the oath of one witneſs, or con. 
feſſion of the perſon offending. 21 Jac. I. c. 7. /. 1. 
And if any N Tony © ſhall be convicted undi 
I Jac. I. c. 9. / 1. For ſuffering any perſon inha. 
biting in any city, &c. where ſuch inn, &c. bal 
be, to continue tipling therein, ſuch alehouſe-keeper 
Jo corrected, ſhall alſo for three years be diſabled to 
keep any alehouſe. 21 Fac. I. c. 7. /. 4. 

And all conſtables, churchwardens, headborough:, 
tythingmen, aleconners, and ſideſmen, ſhall in their 
-oaths, incident. to their offices, be charged to preſent 
offerces. 4 Fac. I. c. 5./.7. and 21 Jac. I. c. 7. J. g. 

_ The penalties to be levied by the conſtables, or 
churchwardens by diſtreſs, and for 
default of ſatisfaction within ſix days, 
to be appraiſed and fold, and the fur. 
pluſage to be delivered to the party ; and for want 
of ſufficient diſtreſs, the party offending, to be 
by the mayor, &c. committed to the common 
gaol, until paid. 1 Fac. I. c. 9. / 3. 
By /, 4. of the ſame act, The correction of ſuch 
as offend within the univerſities, ſhall be by the 
principal officers of the ſame univerſities, to whom 
the adminiſtration of juſtice doth belong. /. 6. 
By flat. 4 Jac. I. c. 5. If any perſon ſhall re- 
main drinking or tipling in any ſuch 
Perſons re- inn, &c. the ſame being viewed by 
line. Pau 2 any mayor, head officer, or juſtice of 
peace, (or proved by the oath of ont 
: witneſs, 
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witneſs, or confeſſion of the perſon offending. 21 Jac. 
I. c. 7. J 1.) ſuch perſon (if preſented, indicted, 
or convicted in fix months, /, 11.) ſhall forfeit 
35. 44. ſ. 4. to be paid within one week after 
conviction, to the churchwardens, who ſhall be 
accountable to the poor, and if he neglect to pay 
the forfeiture, the ſame ſhall be levied by warrant 
of diſtreſs from the court, judge, or juſtices, or 
before whom fuch conviction ſhall be, may puniſh 


the offender, by ſetting him in the ſtocks for four 
| bours. ſ. 5. 


Every perfon who ſhall be drunk, and thereof 


lawfully convicted within ſix months, 
Perſons gete 
ting drunk,, 


firſt off ente. 


within one week after conviction, to 


the Church Wardens, who ſhall be ac- | 
countable to the poor; and if he neglect to pay 


the forfeiture, the ſame ſhall be levied by war- 
rant of diſtreſs from the court, judge, or juſtices, 
before whom the conviction ſhall be, and if not 
able to pay, ſuch offender ſhall be commitred to 
the ſtocks, there to remain for the ſpace of fix 
hours, / 2. | 
Any perſon, once convicted of drunkennefs, 
being again convicted, ſhall be Second S 
bound with two fſureties, to the Aue. 


king, in one recognizance of 10l. to be of good 


behaviour. /. 6. 

All offences in this act, and 1 Fac. I. c. g. may 
be inquired of, and preſented before, the juſtices 
of allize in their circumns, juflices of peace in 
their ſeſſions, and before mayors, bailiffs, -or 


0346- other 
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other head officers, in cities and towns corporate, 
who may inquire of treſpaſſes, &c. and ia every 
-court leer. /. 5. : 

And alſo all conſtables, church-wardens head. 
boroughs, tythingmen, aleconners, and ſideſinen, 
ſhall in their oaths, incident to their offices, be 
charged to preſent offences, contrary to this ſta- 
| tute (or 1 Jac. I. c. 9.) 4 Jac. I. c. 5. /. 7. and 
21 Jac. I. c. 7. /. 5. | 

By 21 Fac. I. c. 7. Any juſtice, in any county, 

and any juſtice, or other head officers, 
One juftice in any city or town corporate, may, 
mayconvi? upon his own view, confeſſion of the 
of drunken- ; 
2 % party, or proof of one witneſs, on oath, 
convince any perſon of drunkenneſs, 
whereby ſuch perſon ſhall forfeit 5s. and for the 
ſecond offence he ſhall become bound to good 
behaviour, as if convicted in open ſeſſions. /. 3. 
If any alchouſe-keeper ſhall be convicted for 
| | any offence againſt any the bran- 
Alehouſe-keepers ches of either. 1 Fac. I. c. 9. or 4 
ppting 4 FJac. I. c. 5. he ſhall, for the ſpace 
of of three years after conviction, be 
diſabled to keep any ſuch alehouſe. . 4, 

The act 4 Fac. I. c. 5. concerning drunken- 
neſs, is not to reſtrain eccleſiaſtical juriſdiction, 
but an offender againſt that act, once puniſhed by 
any of the ways before mentioned, ſhall not be 

puniſhed again by any other ways or means. 4 

Fac. I. c. 5. / 8, 9. 

Zo deteſtable and odious is drunkenneſs in the 

eye of the law, that it has ever been held, * 
al 


nken- 
iction, 
hed by 
not be 
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d, that 
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that artificial madneſs, which is produced and vo- 
luntarily contracted by drunkenneſs and intoxica- 


tion, and by which depriving men of their reaſon, 
puts them.in a temporary” phrenzy, is an aggrava- 


tion of the offence, rather than excuſe, for any 
criminal miſbehaviour. 4 Black. Com. 25. 

And Sir Edward Coke ſays, a drunkard, who is 
voluntarius demon, i. e. a voluntary madman, hath 
no privilege thereby; but what hurt or ill ſoever 
he doth, his drunkenneſs doth aggravate it. 1 
Inſt. 247; and he ſhall be puniſhed for it, as much 
as if he had been ſober. 1 Hawk. c. 1, J 6, 


—— —————CT IE —·ů ˙ — 


SECTION VIII. 
Diverſions and Gaming in Public Heuſes. 


Stat. 25 Geo. II. c. 36. /. 2. Whereas the multi- 
tude of places of entertainment for 
the lower ſort of people is a great 
cauſe of thefts r F obtieries, as ee 
they are thereby tempted to ſpend unlawful diver- 
their ſmall ſubſtance in riotous fon. 
pleaſures, and in conſequence thereof are put on 
unlawful methods of- ſupplying their wants and 
renewing their pleaſures, in order therefore to 
prevent the ſame temptation to thefts and rob- 
beries, and to correct as far as may be the habit 
of idleneſs, which is become too general over 
the whole kingdom, and is productive of ſo much 

4 miſchief 


Penaliy on 
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miſchief and inconvenience, be it enacted, &c. 


that any houſe, room, garden, or other place, kept 
for public dancing, muſic, or other public enter- 
tainment of the like kind, in the cities of Lon— 
don and Weſtminſter, or within 20 miles there, 
without a licence had for that purpoſe, from the 
laſt preceding Michaelmas quarter ſeſſions of the 
peace, to be holden for the county, city, riding, 
liberty, or diviſion in which ſuch houfe, room, 
garden, or other place is ſituate (who are hereby 
authorized and impowered to grant ſuch licences 
as they in their diſcretion ſhall think proper) ſig- 
nified under the hands and ſeals of four or more 
Juſtices there aſſembled, ſhall be deemed a diſor- 
derly houſe or place: and every ſuch licence 
ſhall be ſigned and ſealed by the ſaid juſtices in 
open court, and afterwards be publicly read by 
the clerk of the peace, together with the names 
of the juſtices ſubſeribing the ſame ; and no ſuch 
licence ſhall be granted at any adjourned ſeſſions; 
nor ſhall any fee or reward be taken for any ſuch 
licence: and it ſhall and may be lawful to and 
for any conſtable, or other perſon, being thereto 
authorized, by warrant under the hand and ſcal of 
one or more of his majeſty's juſtices of the peace, 
of the county, city, riding, diviſion, or liberty, 
where ſuch houſe or place ſhall be ſituate, to cn- 
ter ſuch houſe or place, and to ſeize every peiſon 
who ſhall be found therein, in order that chey 
may be dealt with according to law: and every 
perſon keeping fuch houſe, room, garden, or 
other place, without ſuch hcence as ator Bn 
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ſhall forfeit the ſum of 100. to ſuch perſon as 
ſhall ſue for the ſame ; and be otherwiſe puniſh- 
able as the law directs, in cafes of diſorderly 
houſes. hat | 

And, by the ſame act 7. 5. it is provided, 
that nothing in this act ſhall extend, or be con- 
ſtrued to exrend to the theatres-royal in Drury- 
Lane and Covent Garden, or the theatre, com- 
monly called the King's Theatre, in the Hay- 
Market, or any of them, nor to ſuch performances 
and public entertainments as are or ſhall be law- 
fully exerciſed, and carried on, under, or by virtue 
of letters patent, or licence of the Crown, or the 
licence of the Lord Chamberlain of his Majeſty's 
houſehold. 

And /e. 5. this law enacts, that if any two 
inhabitants of any pariſh or place, 
paying /cor and bearing lot therein, % e 
do give notice in writing to any con- tice to 4 confta- 
ſtable (or other peace officer, of the #, 
like nature where there. is no conſtable) of ſuch 
pariſh or place, of any perſon keeping a bawdy- 
houſe, gaming-houſe, or any other diſorderly 
houſe in ſuch pariſh or place, the conſtable or ſuch 
officer as aforeſaid, fo receiving ſuch notice, ſhall 
forthwith go with ſuch inhabitants to one of his 
Majeſty's juſtices of the peace of the county, city, 
riding, diviſion or liberty, in which ſuch pariſh 
or place does lie; and ſhall, upon ſuch inhabi- 
tants making oath before ſuch juſtice, that they 
do believe the contents of ſuch notice to be true, 
and entering into a recognizance in the penal fum 


of 


Two inhabi- 
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of 200. each, to give, or produce material evidence 
againit ſuch perſon for ſuch offence, enter into a 
recognizance in the penal ſum of 30l. to proſecute 
with effect ſuch perſon for ſuch offence at the 
next general or quarter ſeſſions of the peace, or 
at the next aſſizes to be holden for the county in 
which ſuch pariſh or place does lie, as to the ul. 
tice ſhall ſeem meet; and ſuch conſtable or other 
officer ſhall be allowed all the reaſonable expen- 
ces of ſuch proſecution, to be aſcertained. by any 
two juſtices of the peace of the county, city, 
riding, diviſion or liberty, where the offence ſhall 
have been committed, and ſhall be paid the ſame 
by the overſcers of the poor of 
79 Aſuch pariſh or place; and in caſe 
ſuch perſon ſhall be. convicted of 
ſuch offence, the overſeers of the poor of ſuch 
pariſh or place ſhall forthwith pay the ſum of : ol. 
to each of juch inhabitants; and in caſe ſuch over- 
ſeers ſhall neglect or refuſe to pay to ſuch conſta- 
ble or other officer, ſuch expences of the prole- 
cution as aforeſaid, or ſhall negle& or refuſc to 
pay, upon demand, the ſaid ſums of 10!, 
ſuch overſcers, and each of them ſhall forfeit to 
the perſon entitled to the ſame, double the ſum 
ſo refuſed or neglected to be paid. 

| The rewards mentioned in this clauſe, juined to the 
nuſance that diſorderly bouſes muſt be to the neigh- 
bours, ſhould, as one would imagine, be a ſufficicit 

.  dncentive to the execution of ihis act. 
Sec. 6. It is provided that upon ſuch conſta- 
ble or other officer entering into ſuch recogni- 
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ꝛance to proſecute as aforeſaid, the ſaid juſtice of 


peace ſhall forthwith make out his warrant to 


| bring the perſon ſo accuſed of keeping a bawdy 


houſe, gaming houſe, or other diſorderly houſe, 


before him, and ſhall bind him, or her, over to 
appear at ſuch general or quarter ſeſſions or 


aſſiz es, there to anſwer to ſuch bill of indictment 
as ſhall be found againſt him or her for ſuch of- 


ſence; and ſuch juſtice ſhall and may, if in his 


diſcretion he thinks fit, likewiſe demand and take 
ſecurity for ſuch perſon's good behaviour in the 
mean time, and until ſuch indictment ſhall be 
found, heard and determined, or be returned by 
the grand jury not to be a true bill. 

$2. 7. It is alſo provided, that in caſe ſuch 
conſtable ſhall neglect or retule, * 

f onſtable 
upon ſuch notice, to go before any neglecting 
juſtice of the peace, or to enter into a ts forfeit 
ſuch recognizance, or ſhall be wilfully 20% 
negligent in carrying on the ſaid proſecution, he 
ſhall for every ſuch offence forfeit the ſum of 20/. 
to each of ſuch inhabitants ſo. giving notice as 
aforeſaid. 

Se. 8. And whereas, by reaſon of the many 
ſubtle and crafty contrivances of perſons keeping 
bawdy houſes, gaming houſes or other diſorderly 
houſes, it is difficult to prove who is the real 
owner or keeper thereof, by which means many 
notorious offenders have elcaped puniſhment; be 
it enacted, &c. that any perſon who ſhall at any 
time hereafter appear, act, or behave him, or her- 
{clf, as maſter and miſtreſs, or as the perſon hav- 


ing 
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ing the care, government or management of ary 
bawdy houſe, gaming houſe, or other diſorderly Hd 
houſe, ſhall be Ceemed and taken to be the keeper bi 
thereof, and ſhall be liable to be proſecuted ard Whine! 
puniſhed as ſuch, notwithſtanding he or ſhe {hal jouſ 
not in fact be the real owner or keeper thereof, WI) © 
Sef?. 9. Provided nevertheleſs, that upon any en 
ſuch proſecutions againſt any perſon, for keeping ſcſſio 
a bawdy houſe, gaming houſe or other Nord er th1 
houſe, any perſon may give evidence again. the all 
defendant, or on behalf of the defendant,” in ſuch che 
roſecution, notwithſtanding his or her being an {1c 
inhabitant or pariſhioner of the ſaid pariſh or Bur 
place, or having entered into ſuch recognizance 
as aforeſaid, 
Seft. 10. And no indiftment which ſhall be 
referred againſt any perſon , for 
eeping a bawdy doulk. gaming 
ouſe, or other diſorderly hovſe, 
ſhall be removed by any writ of 
certiorari into any court; but ſuch indictment ſhall 
be heard, tried, and finally determined, at the ſame 
general, or quarter ſeſſions or aſſizes, where ſuch 
indictment ſhall have been preferred, (unleſs de 
court ſhall think proper, upon cauſe ſhewn, to 
adjourn the ſame) any ſuch writ or allowance 
thereof notwithſtanding. 
Stat. 30 Geo. II. c. 24. / 14. If any per ſon li 
Penal cenſed to ſell any forts of liquors, 
enalty on alc. 
one Le- pers or who ſhall ell or ſuffer the ſame 
permitting fer- tO be ſold in his houſe, outhoule, 
vants to game. ground or apartment therero be- 
| longing 
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am nging, ſhall knowingly ſuffer any gaming with 
derly ds, dice, draughts, ſhuffle boards, milliflippi, 
cepet r billiard tables, ſkittles, nine pins, or with any 

d and cher implement of gaming, in his houſe, out- 


e {hall 
e of, 

n any 
*CPINg 
rcerly 
oof the 


jouſe, ground, or apartment thereto belonging, 
y any journeymen, labourers, ſervants, or ap- 
rentices; and ſhall be convicted thereof on con- 
eſſion, or oath of one witneſs before one juſtice, 
ithin ſix days after the offence committed; he 
hall forfeit for the firſt offence 40s. and for every 


1 ſuch cher offence 107. by diſtreſs by warrant of ſuch 
ng an Haſtice; three fourths of which ſhall be to the 
ſh or Whurchwardens for the uſe of the poor, and one 
izance Hourth to the informer. 


ect. 15. And if any journeyman, labourer, 
pprentice, or ſervant, ſhall game 


all be 8 


n for a an) houſe, outhouſe, ground, or ed 
aming partment thereto belonging, where- c. gaming. 
houſe, MW any liquors ſhall be ſold; and com- 


vrit of Plaint thereof ſhall be made on oath before one 


it ſhall Muſtice where the offence ſhall be committed: he 
e ſame all flue his warrant to the conſtable or other 
e ſucheace officer of the place, wherein the offence is 
eſs he harged to have been committed, or where the 
wn, to fender ſhall reſide, to apprehend and carry the 


tender before ſome juſtice of the place where 
ae offender ſhall be committed, or where the 


Wang 


ſon li- fender ſhail reſide; and if ſuch perſon ſhall be 
1Guoy envicted thereof by the oath of one witneſs or 
e ſame{Wonicfſion, he ſhall forfeit not exceeding 20s. nor 
thouſe FS than Js. as the juſtice ſhall order, every time 
to be- e ſhall fo offend and be convicted as aforeſaid, 
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one fourth to the informer, and three fourth; wi 
the overſeers for the uſe of the poor; and if h 
ſhall not forthwith pay down the ſame, ſuch jul 


tice ſhall commit him to the houſe of correctie 
or ſome other priſon of the place where he uf. 
be apprehended, to be kept to hard Jabour for «t$'" 
time not exceeding one month, or until he ("4 
pay the forfeiture. ul 
Se. 16. And any juſtice unto whom complain! 
One. juftice m upon oath ſhall be made, of an 1 
8 7 offence committed againſt this «W- 
* ſhall iſſue his warrant for brincir 4 
| e 


before him or ſome other juſtice 
ſuch place, the perſon charged with ſuch offer 
and the juftice before whom he is brought f 
hear and determine the matter, and procced 
judgment and conviction ; and if it ſhall app 
upon oath to the ſatisfaction of ſuch juſtice, thi 
any perſon within his juriſdiction can give mate 
rial evidence on behalf of the proſecutor or 
the perſon accuſed, and who will not voluntan 
appear, he ſhall iſſue ſummons to conyene hi 
to give his evidence; and if he ſhall neglect 
refuſe to appear on ſuch ſummons, and no jn 
excuſe ſnall be offered, then (on proof upon oa 
of the ſummons having been duly ſerved upt 
him) he ſhall iſſue his warrant to bring ſuch wi 
neſs before him; and on his appearance, if | 
ſhall refuſe to be examined on oath, wichout e 
fering juſt cauſe for ſuch: refuſal, the juſtice ſh 
commit him to the public priſon for any time 
exceeding three months. | 


$f 
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$2.17. And no perſons charged on oath with 
ing guilty of any of the offences puniſhable by 
his act, and which ſhall require bail, ſhall be 
amitted to bail before twenty-four hours notice, 
t leaſt, ſhall be proved by oath to have been 
given in Writing to the proſecutor, of the names 
nd places of abode of the perſons propoſed to be 
ail for any ſuch offender or offenders, unleſs the 
ul offered ſhall be well known to the juſtice or 
aſtices, and he and they ſhall approve of them; 
ind every ſuch offender and offenders who ſhall 
de bound over to the general quarter ſeſſions of 
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tice Hie peace, or gaol delivery of the county, city or 
offenen wherein the olfence charged on him, ſhall 
int we been committed, to anſwer any ſuch offences 
d cced Haiſnhable by this act, ſhall be tried at ſuch ge- 
| app eral quarter ſeſſions of the peace, or ſeſſions of 


yer and terminer, and gaol delivery, which ſhall 
de held next after his, her, or their being appre- 
ended, unleſs the court ſhall think fit to put off 
he trial on juſt cauſe made out to them, 


e matt 
Ir OT ( 


ü | * * 
_ Set, 18. And in all proceedings on this act, any 
egle&( derſon ſhall be admitted to be a witneſs, notwith- 
4 no anding his being an inhabitant of the place 


yherein the offence ſhall have been committed. 


ON 
0 Self. 19. And the juſtice before whom any per- 
ſuch Wen ſhall be convicted upon this act, ſhall cauſe 
ee, iff he conviction to be drawn up; in the form or to 


he effect following : 
BE it remembered, that on this 
in the 


chout e 
{tice {hi 
time 


o wit. 


gear , bis majeſty's 


day of 


rien, A. B. is convifted before of his majeſty's 
90 . 7 2 ſt ices 


—. 
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Juſtices of the peace, for \ the ſaid county of ett. 


'&| 
s 
1 
1 


1 or for the — riding or diviſion of the ſaid cc ere 
4 of —— or for the cily, liberty or town of a 
„ the caſe ſhall happen to be) for — and —— a 
| aid do adjudge him, or her, to pay and fr fi hute- 
for the ſame, the ſum of —— given under =— 8. 
day and year aforeſaid. all 
The ſame to be written upon parchment, ant 
| tranſmitted to the next leſions, to be filed amonek 
1 the records; and if any perſon ſhall appeal to the 
1 ſad ſeſſions, the juſtices there ſhall, upon re 
1 ceiving the ſaid conviction, proceed to hear ant 
5 determine the matter. Con 
. Sef.20. And no certiorari ſhall be granted, u 
j move any proceedings upon this act. B 
'F Selk. 21. And if any perſon convicted of anyWeop 
| 82 offence puniſhable by this act, ſhall think himſeMWuari, 
#1 aggrieved by the judgment of the juſtice befor ils 


whom he ſhall have been convicte A 
| he may appeal to the next ſeſſion r ci 
x and the execution of the judgment ſhall in ſuciWuar 
| caſe be ſuſpended, the perſon convicted enterinꝗpf tl 
8 into recopnizance at the time of the conviction 
li with two fureties in double the ſum he ſhall have 
been adjudged to pay, upon condition to proſe 
cute ſuch appeal with effect, and to be forthcom 
ing to abide the judgment and determination 0 
the ſaid ſeſſions: and the ſeſſions ſhall award ſuc 
coſts as ſhall appear juſt and reaſonable to be pai 
by either party; and if the judgment ſhall be a 
firmed, the appellant ſhall immediately pay thor 
ſum adjudged to be forfeited, together with - 

N coll 


Appeal. 


— 
coun 
— (< 
— ih 
forfeit 


— 6 


t, and 
none 
to the 
on fe- 
ar and 


ted, J 


of an 
himſel 

befort 
victed, 
eſſions 
in ſuc 
ntering 
„iction 


11 have 


| proſe 
thcom 
tion 0 
rd ſuc 
be pal 
1] be a 
pay th 
4th ſur 

coll 


TO PUBLICANS, &c. | 71 


oſts as the court ſhall award, or in default 


hereof ſhall ſuffer the pains and penalties by this 


ct inflicted upon the perſons reſpectively, who 
all neglect to pay, or ſhall not pay the forfei- 
ures by this act to be paid. 

Scct. 22. And no perſon puniſhed by this act 
all be puniſhed by any other law. 


„ — — 


SECTION TIX. 


Concerning the quartering or billeting of Soldiers. 


BY 3 Car. 1. c. 1. (the petition of rights) the 
eople ſhall not be burthened to fuffer ſoldiers and 
arines to ſojourn in their houſes againſt their 
ills. 

And by the 31 Car. 2. c. 1. no officer, military 
dr civil, nor any other perſon, ſhall preſume to 
quarter any ſoldier upon any ſubje& or inhabitant 
pf this realm, without his conſent, and it ſtall 
law ful for every ſuch ſubject and inhabitant 
0 refuſe to ſojourn any ſoldier, notwithſtanding 
ny command or billetting whatſoever. /e. 
64. 
But theſe acts, ſo far as they reſpect the keepers of 
ws, livery: tables, ale-bouſes, or like places, are an- 
ually difpenſed with ; for the act for puniſhing mu- 
ny and defertion conſtantly contains clauſes to the 
owing eget? : 


During 
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Wh ring the continuanc® of—it ſhall be lawful fx 


| the conſtables, tythingmen, avi; 
Wis may billet headboroughs, and other chip: 
ſoldier: on publi- x 2 
. officers and magiſtrates of citi th 
towns, villages, and other place st. 
within England, Ii ales, and Berwick, and in thera : 
default or abſence, for one juſtice near the plain 
and for no others, to quarter and billet the c 
and ſoldiers in his majeity's ſervice, in ins, lire his 
fables, alebouſes, and viflualling houſes, and Mul 
houſes of ſellers of wine by retail, to be drunk in then: 
houſes, and all houſes of perſens ſelling brandy, /!ringeo! 


waters, cyder, or metheglin, by retail, to be drunk i po 
houſes, (except the houſes of diſtillers ama 
ſhop-keepers, whoſe principal dealings ſha]l baiſter 
more in other goods than in brandy and firon 
waters, fo as ſuch diſtillers and ſhop-keepers 
do not ſuffer tippling in their houſes, an 
in no other, and in no private .houſes,) | 
Pindlty on aff is further enacted, that if anfWaer 
cers quartering military officer rake upon hi 
Seddiers contrary to quarter ſoldiers otherwiſe tf 
is by this act, or offer any menace juſt 
compulſion to any mayors, conſtables, or oth 2 
civil officers before mentioned, to diſcourage the 
from pet forming their duty her eby required, ſud 
military officer ſhall (being convicted before ty 
of the next juſtices of the peace, by oath ot t 
witneſſes) be, ip/o facto, caſhiered and diſabled Wall 
hold any military employment in his majcityiece 
ſervice, provided the conviction he affirmcd T 
the next quarter ſeſſions, and a certificate tr 
: mitt 
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ful u witted to the judge advocate, who is to certify the 
„ a ame to the next court - martial: and in caſe any 

chi perſon find himſelf aggrieved, in | 
citie chat ſuch conſtable, &c. or magi- rd 8 


ſtrate (ſuch magiſtrate not being guartering of fol- 


juſtice of peace) has qua diers are to be 
a Ju peace) quartered * 


places 
n then 


place in his houſe a greater number of 

cen ſoldiers than he ought to bear, in proportion to 
„Hiren lis neighbours, and ſhall complain thereof to a 

1d uſtice of peace of the diviſion; or in caſe ſuch 

in thWmagiſtrate be a juſtice of the peace, then, on 

y, Aru complaint to two juſtices, ſuch juſtices ſhall have 
1runk power to relieve ſuch perſons, by ordering fo 

rs an many of the ſoldiers to be removed, and quar- 

hall bMcred upon ſuch other perſon as they ſhall ſce 

| {troncaule, Mutiny AZ, 33 Geo. III. /. 2, 4. 

cceper| No juſtice of peace, having any military office, 


r commiſſion in England, ſhall 


es, 4 s No juice, bein 

8 de concerned in quartering ſol- , 4 — Feen 
if an iers in the regiment, troop, or 7 quarter his 

on hidkompany, under the command eps. 


viſe th 
1enace t 


{ ſuch juſtice, but all acts executed by ſuch 
juſtice, concerning the ſame, ſhall be void, 


Or oth , 25. | | 
age the If any officer ſhall take, or knowingly ſuffer to 
red, ſudÞe taken any money, of any perſon, , 

; alty of offi- 
efore ti Hr excuſing the quartering of of- cer rating mo- 
th ot willficers - or ſoldiers, ſuch officer 29 /0excn/equar- 


iſabled Hall be caſhiered, and be incapa- ing //diers. 

majc(tyPtc-of ſerving in any military employment. /. 28. 
rcd The officers and ſoldiers ſo quartered ſhall be 
ate tra _—_ E received 


matt 
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| received and furniſhed with diet 
ae a 4. and” ſmall beer by the owners of 
niſhed with diet the inns, &c. paying the rates 
«nd ſmall beer. after mentioned. J. 26. 

In caſe any perſon, on whom any ſoldier 
ſhall be quartered, (except on a march, or em- 
ployed in recruiting, and except the recruits for 
Bi fee atm be of. ſeven days), ſhall be defirous to 


bed ſoldiers in furniſh ſuch non-commiſſioned 


the mam of fur- officers, or ſoldiers, with candles, 
= them with vinegar, and ſalt,and with either ſmall 
7 Beer or cyder, not exceeding five 
pints for each man a day, gratis, and allow them 
the uſe of the fire and utenſils for dreſſing and 
eating their meat, and give notice of ſuch his 
deſire to the commanding officer, and ſhall fur- 
niſh the ſame accordingly ; then the non- commiſ- 
ſioned officers and ſoldiers ſo quartered ſhall pro- 
vide their own victuals; and the officer to whom 
it belongs to receive, or that does receive the 
pay and ſubſiſtence, ſhall pay the ſums after men- 
tioned, to be payable for diet or ſmall beer to the 
non-commiſſioned officers and ſoldiers aforeſaid, 
= RS. . 
- Commanding officers may exchange any men 
8 or horſes, quartered in any place, 
ny with another man or horſe quartered 
pul, in the ſame place, if the number of 
men or horſes do not exceed the 
number at that time billeted on ſuch houſe; and 
the conſtables, &c. are to billet ſuch men and 
- horſes lo exchanged accordingly. /. 30. 
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The officers, men, and horſes belonging to his 


majeſty's horſe or dragoons, ſtall be 
— in inns, and other houſes, 9 wa 
in which officers and ſoldiers are al- (e quartered 
lowed to be quartered, and they . 
ſhall be received and furniſhed by the occupiers 
of ſuch inns, &c. with diet and ſmall beer, and 
with ſtables, and hay and ſtraw for their horſes, 
paying for the ſame the rates after mentioned, our 
of the ſubſiſtence money for diet and ſmall beer, 
and hay and ſtraw for their horſes. /. 31. 

When any horſe or dragoons ſhall be quartered 
upon the owner or occupler- of 
any alehouſe, &c. who ſhall have C 9. £2? 
no ſtables; then, upon complaint 2 
to two juſtices, and making ſuch Hhuyje-kceper who 
allowance, in lieu of quartering % =o fables. 
ſuch horſe, as ſuch juſtices ſhall think reaſonable, 
ſuch juſtices may order the men and their horſes 
to be removed, and quartered upon ſome other 
perſons who have ſtables, and ſettle a proper al- 
lowance, to be made by the perſom having no 
ſtables, in lieu of quartering ſuch horſe, to be 
paid by ſuch perſon, amongſt the perſons to 
whom ſuch men and horſes ſhall be removed, or 
be applicd in furniſhing quarters for ſuch men, 
and horſes, as the caſe may require, and the juſ- 
tices think fit. /. 32. | 

Every officer to whom it belongs to receive 
the pay or ſubſiſtence money, ſhall, Rates to be 


apon each receipt, give public notice e/lvwed inn- 

to all perſons keeping; inns, or other 2 . 

places where officers or ſoldiers are 
E 2 quartered 


diet. 
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quartered, and ſhall appoint the ſaid inn-keeper, 
&c. to repair to their quarters, at ſuch times a 
they appoint for the payment of the officers 0 
| foldiers, which ſhall be within four days after r. 
ceipt of the ſame ; and the ſaid inn-keepers, &c 
ſhall then acquaint ſuch officers with the account: 
between them and the officers and ſoldiers quar. 
tered in their houſes, which the ſaid officers are 
to pay beſore any of the ſubſiſtence be diſcharged, 
provided the accounts exceed nor. 
For a commiſſion officer of horſe, under 


the degree of. a captain for diet and ſmall 
beer < * —— WH 2 © 
One commiſſion officer of dragoons, 
under the degree of a captain - 1 0 
One commiſſion officer of foot, under 
the degree of a captain - 1 0 
And if ſuch officers have a horſe, for 
ſuch horſe, hay and ſtraw — — o 6 
One light horſeman, or dragoon's diet 
ſmall beer - 0 0 


And hay and ſtraw for his hoſe - 0 6 


One foot ſoldier's diet, and ſmall beer © 4 
And if any officer ſhall not give notice as 
aforeſaid, and upon producing ſuch account ſtatcd 
pay the ſame, the paymaſters of the forces are 
to ſatisfy the ſaid ſums out of the arrears due to 
the officers, and if none be due, they are to de- 
duct it from their next ſubſiſtence money, and the 
the officers thus offending ſhall ipſo facto be 
caſhiered. /. 37. | - 
as T he 
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4 


epen The high conſtables, petty con- Hick conflal 

ies a ſtables, head boroughs, and tything 5 2 
ers 0r en, within the city and liberties may guarter the 
er ot Weſtminſter, and places adjacent et guards there, 


„Xe may billet the officers and ſoldiers. of- the foot. 
on guards, in ſuch houſes only as by this act are li- 
quar-]Wmited in and about the city and ſuburbs of Weſt- 


TS are 


wr ged; 


minſter, and places adjacent; except the city of 
London; and when any order ſhall iſſue for the 
CE quartering officers, or ſoldiers in Weſtminſter and 
places adjacent, the high conſtable ſhall deliver 
out precepts to the petty conſtables of each pariſh, 


cers and ſoldiers. in houſes ſubjected thereto by 

1 ofthis act as in ocher parts of England. |. 37. 
If any officer civil or military ſhall quarter any 

1 0 ef wives, children, men, or maid 
ſervants of any officer or ſoldier, in 2 222 2 
o 6 any houſe, againſt the conſent of the 2 Ai 
owners; the party offending, if an cen or /er-- 
o 6M officer of the army, ſhall upon com- van of el 

o 6 plaint and proof made to the com- =_Y 
o mander in chief of the army, or judge advocate, 
ice a be ip/o fafo caſhiered; and if a conſtable or other 
ſtatedſi civil officer, he ſhall forfeit to the party aggrieved 


es are 20s. upon complaint and proof made to the next 
due to juſtice, by diſtreſs and ſale of goods. , 48. 
to de- If any perſon, liable to have any officer os ſol- 
nd the dier quartered on him, ſhall refuſe | 


60 be ho Z - 
foldierg. or to allow the things be- fer e baactes 


Th fore directed according to. this act, ſoldierqs. 


and ſuch petty conſtable ſhall quarter ſuch offi- 


to receive or victual ſuch officer or Penalty on ale- 
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or ſhall neglect to furniſh good and ſufh. 
cient hay and ſtraw for each horſe ſo quat- 
tered, at the rate before mentioned, and ſhall be 
convicted before any juſtice, either by confeſſion, 
or by oh of one witneſs, every perſon lo of- 
fending mall forfeit not exceeding five pounds 
nor Ie than 40s. to be levied by diſtreſs and ſale 


of goods, by warrant of ſuch juſtice, directed to 


any conſtable within the county or liberty, or to 
any of the pariſh, where the offender dwells, the 
faid ſum to be applied, firſt in making ſatisfaction 
to any ſoldier for the expence he may have been 
put to in not being quartered, as ſuch juſtice ſhall 
direct, and the remainder ſhall be paid to the 
overſeers for the uſe of the poor. / 68. 


Morton v. Cloebury and another. Bucks Lent 


Aſſizes, 1757. In an action of treſpaſs againſt 
two juſtices of the peace, who had iſſued a war- 
rant for levying the penalty upon the plaintiff for 
not receiving a ſoldier billeted upon him ; the caſe 
upon the evidence ſeemed tobe thus: A ſhopkeeper, 
. coho likewiſe dealt in ſpirituous liquors, in order 10 
intitle himſelf to a licence for ſelling ſpirituous liquors 
by retail, bad a licence as a victualler; for the ſake 
3 this laſt licence, ſome beer was laid in by 

» of which an account was taken by an exciſe of- 
Acer, as is done of the flock of a viftualler ; but be 
never fold any of this, nor ated in any manner as 4 


victualler, nor ſuffered ſpirituous liquors to be druutW 


in bis houſe. The plaintiff was non-ſuited, for 


want of producing the warrant of the two juſtices: 


But Faller, J. before whom the cauſe was tried 


laid, 


od 
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Kid, he ſhould upon the merits have been of opĩ - 


nion, that the plaintiff was not liable to have fol- 
diers quartered on him. MF. "_ ſtated in 4 


Bacon s Abr. 582. 


SECTION X. 


A Veſſels and the Meaſures thereof Plate Veſſels. 


BY Hat. 8 Eliz. c. 9. The juſtices in Eaſter 
ſeſſions yearly, and mayors and other head officers 
n corporations, ſhall rate the price of ale barrels, 

ilderkins, firkins, and other veſſels to be ſold for 

ale or beer to be uttered therein: And if any 
ooper ſhall not ſell the ſame according to ſuch 
ate, he ſhall forfeit 3s. 4d. halfto the King and. 
alf to him that ſhall ſue. 

dee 12. Cha. II. c. 24. / 34. and 1 V. III. 

1. c. 24. / 5. Every barrel of beer within the 
ls of mortality, ſhall be 36 gallons, and the 
arrel of ale 32 gallons; and in all other places 
54 _ ſhall be reckoned for a barrel of beet 
Ir 

Stat. 11 and 12 Will. III. c. 15. / 1. All per- 
dns retailing ale or beer within the kingdom of 

ngland, dominion of Wales, or town of Ber- 
ick upon Tweed, ſhall retail, utter and ſell their 
e and beer in and from their reſpective houſes 

a fulbale quart or ale pint, according to the 


dare remaining in the cuſtody of the cham- 
berlaing 
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berlains of the exchequer, in a veſſel made of 
wood, earth, glaſs, horn, leather, pewter, or other 
wholetome metal, made, ſized, and equalled 11:9 
the ſaid ſtandard, and f ned, ſtamped, or marked 
to be of the content of the ſaid ale quart or ale 
pint, according to the ſaid ſtandard, either from 
the ſaid exchequer, or from the city of London, 
or ſome other place, where a ſtandard ſha!l be 
kept, and not in any other veſſel not ſigned and 
marked as aforeſaid, on forfeiture of a ſum not 
- exceeding 40s. nor leſs than 108. to be rere 
as herein after is provided. 

Sect. 2. If any inn-keper, victualler, ſutler, or 
other retailer aforeſaid, ſhall fell any ale, beer in 
a veſſel not marked, or deny to give the particular 
number of quarts, &c. in any reckoning, ſuch 
inn-keeper, &c. ſhall not, for non-payment of the 
reckoning, detaia any of the perſons things not 
paying the ſame, but be left to his action at t law, 

Set. 5. Every mayor or chief officer of every 
city, borough, or market town, ſhall, on requeſt, 
cauſe all ſuch ale quarts and pints, made of wood, 
&c. as ſhall be brought to him, to be e 
and ſized with ſuch ſtandard, and marked with 
W. R. and a crown; which mark the ſaid mayor 
or chief officer are to provide, and to take not 
above a farthing for marking each meaſure : the 
mayor or Chief officer not doing his duty herein 
to forfeit 51. and treble damages to the party, by 
action at law. 

Sec. 6. One moiety of the penalties in this ad 
ſhall go to the poor of the place, the other to ine 
proſecutor, 
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proſecutor, to be recovered by the oath of one 
credible witneſs before a juſtice of peace, and pro- 
ſecution within zo days after the offence commit- 
mitted; and the juſtices of pcace to caule to levy 
the penalty. _, | 

Ser. 7. Nothing in this act ſhall extend to beer 
or ale ſold, to be ſent out of the houſe, if it be 
meaſured out by the ſtandard. 

Se. 8. Actions brought againſt juſtices of 
peace, or perſons employed by them, upon the 
execution of this act, ſhall be laid in the proper 
county only, to which the general iſſue may be 
pleaded, &c. and upon verdict, &c. the defend- 
ant to recover treble coſts. 456515 

Se. 9. The juſtices of peace at their quarter 
ſcſſjons, are to give this act in charge to their juries, 

Seck. 10. This act ſhall not extend to colleges 
or halls in the univerſities. | 

By fat. 12 and 15 W. III. c. 11. /. 19. Nothing 
in the act 11 W. III. c. 15. ſhall. extend to de- 
prive the univerſities of their right of ſeizing and 
marking of meaſures for ale and beer within their 
juriſdictions. 10 

Note. Moſt of the books do ſet forth that the 
ſub· commiſſioners, or collectors of exciſe, ſhall 
procure ſtandard quarts and pints out of the Ex- 
chequer, for every market town; but this was 
only required of them before June 24, 1700, and 
not ſince. /. 3. | 

An indictment will lie for ſelling ale in pots 
unſealed, although the ſtatute ap- | 
points another method of proceeding Key. 


becauſe 
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becauſe meaſures are by the common law, and the 
ſtatutes only direct the manner of aſcertaining 
them. Blackerly, 10. 4:4 | 
But in ſuch caſe the indictment muſt not be 
upon the ſtature, but at the common law; and the Mou 
offence ought to be laid, not for ſelling in pon porat 
unſealed, but in pots wanting meaſure. . ence 
Buy flat. 7 and 8 W. III. c. 19. Intitled, © Auf th 
act to encourage the bringing plate Bu 
7 49 ah into the mint to be coined, and for Wan k 
4 the farther remedying the ill ſtats 
of the coin of the kingdom,” it 1s enacted, Wy ir 
that from and after May, 1696, no perſon keeping 
any inn, tavern, alehouſe, or victualling houſe, cr alc 
felling wine, ale, beer, or any other liquor by te- 
tail, ſhall publicly uſe, or expoſe te be uſed in hl = 
"houſe, any wrought or manufactured plate what- 
ſoever, or any utenſil or veſſel thereof (except 
ſpoons) under the penalty of forfeiting the ſame, 
_— the value thereof with coſts, to him that ſhall 


— BY 

SECTION X07. tle 
Enhancing the Price of Ale. nand, 
* By 2 and 3 Edw. VI. c. 15. If any brewef mou 


ſhall conſpire, covenant, promiſe, or make an 
oaths that they ſhall not ſell but at certain price: 
ſuch perſon. ſhall forfeit for the firſt offence 10 
and if he pay not the ſame within ſix days, ſbal 
alter 20 days imprifoament ; and for the _ 

offcnct 


2 ' 
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ffence ſhall forfeit 20/. if paid within fix days or 
iſe ſuffer the pillory; and for the third offence 
all forfeit 40l. if paid within ſix days, or elſe fit 
pn the pillory, loſe one ear, and be deemed infa- 
d the vous; and if ſuch conſpiracy be made by a cor- 
pots {Wporation, it {hall alſo be diſſolved, and the of- 
ences ſhall be determined at the aſſizes, ſeſſions 
Anf the peace, or court-leet. | 
plate Wl Bus now, by 2 Geo. III. c. 14. / 1. No brewer, 
1d for Wan keeper, victualler, or other retailer of ſtron 
{tate Meer, or ale, ſhall be ſued, impleaded or moleſted, 
Cticd, Wy indictment, information, popular action, or 


J the 


Ino 
ining 


It be 


eping Wtherwiſe, for advancing the price of ſtrong beer, 
ſc, ot r ale, in a reaſonable degree. 

Dy te- | 

in his —̃ͤ — —— - 

what- 

xcept SECTION XII. 


ſame, . 5 ER | PR 
al Vebts for Spirituous Liquors under Twenty Shillings 
not recoverable. 


BY the,24 Geo. II. c. 40. No perſon ſhall be 
titled unto, or maintain any action, or recover 
ther in law or equity, any money, debt or de- 
nands for ſpirituous liquors, unleſs ſuch debt has 
keen bona fide contracted at one time, to the 


brewerWnount of 20s. or upwards; nor ſhall any parti- 
de am lar article in any account for diſtilled ſpirituous 
price uors be allowed, when the liquors delivered at 
ce 10e time, and mentioned in ſuch article amount 
„ male to the the value of 205. at leaſt, and that 


E 6 without 
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without fraud, and where no part of the liquom 
ſo ſold have been returned, or agreed to be t. 
turned; and in caſe any retailer of ſpirituous !: 
quors, with or without a licence, ſhall take an 
pledge for the payment of any money due for 
ſuch ſpirituous liquors, he ſhall forfeit 40-. tor 
every pledge ſo taken, to be levied by warraiit af 
one Juſtice, where the offence is committed; and 
one moiety ſhall go to the uſe of the pariſh, an! 
the other moiety to the informer: And the pcr(o 
to whom ſuch pledge belongs ſhall have the ſa: 
remedy. for recovering it, or the value, as if it h 
never been pledged. /. 12, | 


